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CITY  ATTORNEY  OPINIONS    1974 


; 


OOCUMEN' 

No.  Subject  Date 

74-2    Charter  See.  8.404;  Effect  of  Proposition  "E"  Jan.   3 

74-3    Applicability  of  the  Ralph  M.  Brown  Act  Provisions 
to  the  Board  of  Supervisors  Selection  of  a  Member 
to  the  Municipal  Employee  Relations  Panel  Jan.   3 

74-4    Proposed  Condominimum  Ownership  at  1855  Folsom 

Street  by  San  Francisco  Unified  School  District  Jan.   8 

74-5    S.F.  War  Memorial  Trustee  Can  Serve  as  Member  of 

Art  Commission  Jan.  10 

74-6    Additional  Compensation  for  Work  Performed  Under 

Contract  WD-1619  Jan  .  11 

74-7    Annexation  of  the  San  Francisco  International  Airport      Jan.  16 

74-8    Effect  of  Collective  Bargaining  Ordinance  of  the  City 
and  County  of  San  Francisco  (409-73)  Upon  Classified 
Employees  of  the  School  District  Jan.  23 

74-9    Legality  of  Adopting  New  Procedures  for  Allocating 

Seats  on  the  Certificated  Employee  Council  (C.E.C.)        Jan.  23 

74-10   Application  of  Charter  Section  8.403  to  Compensation 

Determination  for  Certain  Hospital  Classes  Jan.  23 

74-11   State  Preemption  of  Municipal  Licensing  and 

Regulation  of  Junk  Dealers  Jan.  24 

74-13   Application  of  Education  Code  Section  945  to  the 

Position  of  Legal  Adviser  to  the  Board  of  Education 

and  Attorney  for  the  Board  Feb.   6 

74-14   Amendments  to  Section  8.105  of  the  Charter  Relating 

to  Conflicts  of  Interest.   Your  File  No.  418-73  Feb.   8 

74-15   Training  Required  Under  Penal  Code  Sec.  832.2  For 

Sheriff  Department  Employees  Feb.   8 

74-16   Initiation  of  Text  Amendments  to  the  City  Planning 

Code  Feb.  11 

74-17   Applicability  of  Uniform  Relocation  Assistance  Act 
of  1970  to  Proposed  Sale  of  Ravenswood- Belmont 
Right  of  Way  Property  Feb.  14 

74-18   Ordinance  Regulating  Employment  Discrimination 

Against  Physically  Handicapped  Jan.  11 

74-19    Interpretation  of  Vehicle  Code  Sec.  42006  Feb.  14 

74-20   Questions  re  Amendment  to  Legislation  Establishing 
Residential  Rehabilitation  Loan  Program;  Conflict 
of  San  Francisco  Plumbing  and  Electrical  Codes  with 
The  State  Contractor's  License  Law.  Feb.  14 
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74-21   Waxman-Dymally  Campaign  Disclosure  Act  (AB  703, 

Chapter  1186  Statutes  of  1973;  Chapter  1  (commencing 
with  Section  11500)  of  Division  8  of  the  Elections  Code) 

74-22   Conflict  between  San  Francisco  Plumbing  Code  and  State 
Contractor's  License  Law 

74-23   Residency  Requirements  for  Assistant  and  Associate 
Superintendents  of  Schools 

74-24   Authority  of  Police  Commission  to  Dismiss  Patrol 
Special  Police  Officers  Because  of  Disability 
(Your  File:  L-1670  W74-039) 

74-25   Validity  of  Board  of  Supervisors  Members 

Disseminating  Informational  Bulletin  at  City  Expense 

74-26   Bay  Area  Air  Pollution  Control  District;  Term  of 
Appointee  to  Vacancy  on  Board  Thereof 

74-27   Legality  of  Bulk  Recordings  with  Fees  and  Taxes 
Being  Deferred  to  a  Later  Time 

74-28   Filling  Vacancies  Occurring  in  Superior  Court  Offices 
During  Year  of  Expiration  of  Incumbent's  Term  Under 
Provisions  of  Subdivision  (c)  of  Section  16  of 
Article  VI  of  State  Constitution 

74-29   Legality  of  Providing  Dental  Care  Plan  for  City 
Employees  by  Ordinance 

74-30   Legislation  Necessary  to  Review  School  District 
Budget  on  a  Line  by  Line  Basis 

74-31   Vacation  Rights  for  School  Term  Employees 

74-32   Deputizing  Private  Citizens  to  Enforce  Animal 
Control  Ordinance 

74-33   May  Board  of  Supervisors  Direct  the  Activities  of 
the  Board  of  Education 

7t|_34   St.  Mary's  Hospital  Expansion  Program;  Legality  as 
a  Planned  Unit  Development 

74-35    Advancement  through  Incremental  Steps  Under  Salary 
Standardization  Ordinance 

74-36    Executive  Session;  Right  of  Board  of  Supervisors  to  Hold 
to  Consider  Question  of  Appealing  Trial  Court  Decisions 

74-37    One-Year  Durational  Residency  Requirement  for  Auctioneer's 
License 

74-38   Availability  of  Personnel  File  of  San  Francisco  School 
District  to  EEOC  or  FEPC 

74-39    Meeti 

g  and  Conferring  with  the  United  Administrators' 

Council 


Feb.  15 

Feb.  15 

Feb.  19 

Feb.  21 

Feb.  21 

Feb.  25 

Feb.  28 


Jan .   2  5 

Mar.    1 

March  1 
March  11 

March  15 

March  20 

March  25 
April  2,  1974 

April  5,  1974 

April  9,  1974 

April  11,  1974 

April  11,  1974 
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74-40    Disposition  of  Water  Department  Land;  Use  of  Proceeds 


74-41 


ir74-43 
\.74-42 


Request  of  San  Francisco  Firefighters  Local  298  That 
Sections  10.7  and  10.8  of  the  Administrative  Provisions 
of  the  Annual  Appropriation  Ord.  be  amended  to  include 
Lump  Sum  Payable  to  Class  H-2  Fireman 

Prohibiting  Use  of  Telephone  for  Charity  Solicitations 

Initiative  Charter  Amendments;   Number  of  Signatures 
Required  Thereon. 


74-44   Request  for  Advice  on  "Spot  Zoning" 


April  18,  1974 
April  22,  1974 


April  29,  1974 
April  23,  1974 


74-45   Premium  Pay  for  Firefighters 


April  30,  1974 


7i|_46   Questions  Presented  Relating  to  Senate  Bill  1857 

7L|._47   Capital  Improvements;  Powers  of  the  Board  of  Supervisors 

to  add  to  Budget;  Public  Purpose  of  Expenditure 

74-48   Temporary  Military  Leave  of  Absence  with  Pay  for 
Reserve  Duty 

74-49   Conformity  of  Agreement  Between  BARTD  and  City  and 
County  of  San  Francisco  to  Charter  Section  7.403(b) 

74-50    Legislation  Requiring  Environmental  Impact  Reports  for 
Utility  Pole  Permits.   Your  File  No.  82-74 

74-51    P.O.S.T,  Certification  of  Temporary  Employees  of 
Sheriff's  Department 

74-52    Authority  to  Investigate  Crimes  Committed  In  the 
San  Francisco  City  Prison 

74-53   Legislation  Regulating  Wearing  of  Uniforms 

7L|._54   Section  8.311,  Charter;  Nonpartisan  Political  Activity 
of  City  Employees;  Endorsement  of  Supervisorial 
Candidates  and  Contributions  to  Their  Campaigns 

74-55    Budget  Estimates  of  Superior  And  Municipal  Courts; 
Powers  of  Mayor  Relating  Thereto 

74-56   Applicability  of  1974  Amendments  to  the  Fair  Labor 

Standards  Act  to  the  Employees  of  the  City  and  County 
of  San  Francisco 

74-57   Police  Department  Employee;  Disciplinary  Procedures  for 
Membership  in  American  Nazi  Party 

74-58   Recall  of  Member  of  Board  of  Education 

74-59   Sewage  Disposal  Service  Contract,  Hunter's  Point  Naval 
Shipyard 


April  30,  1974 
May  1,  1974 

May  3,  1974 

May  3,  1974 

May  30,  1974 

May  15,  1974 

May  17,  1974 
May  17,  1974 

May  28,  1974 
May  29.  1974 

May  31,  1974 

May  31.  1974 
June  6,  1974 

June  11.  1974 
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7  4-60   Conflict  of  Interest  Where  Member  of  Board  of  Supervisors  Would 

Serve  on  Bicentennial  Board  of  Directors  June  12,  1974 

))      74-61   Section  S .  40  of  the  San  Francisco  Administrative  Code 

Task  Force  on  Noise  Control  June  18,  1974 

74-62   Applicability  of  License  Fees  for  Parkmerced  Developments  June  19,  1974 

74-63    Initiative  Charter  Amendment;  Time  Limitation  for  Submission 

and  Verification  of  Petitions  Relating  Thereto  June  25,  1974 

74-64  Whether  Charter  Section  7.403  or  Municipal  Park  Abandonment 
Law  of  1939  May  Defeat  Right  of  Eminent  Domain  with  Respect 
to  a  portion  of  West  Portal  Playground 

74-65    Disposal  of  Unclaimed  Personal  Property  at  San  Francisco 

General  Hospital  July  1,  1974 

74-66   Affirmative  Action  Program  -  Federal  Approval  Required 

for  Inclusion  in  Federally  Funded  Contracts  July  2,  1974 

74-67  Constitutionality  of  Prima  Facie  Evidence  Provision  of 
Section  675  of  Police  Code  Regulating  Posting  of  Signs 
on  Public  Property  July  8,  1974 

74-68   Applicability  of  Charter  Section  7.204  to  Public  Works 

Contracts  Outside  San  Francisco  July  9,  1974 

74-69   Market  Street  Electrliers-Disposition  of  Surplus  Property   July  15,  1974 

74-70   Availability  of  Tax  Collector's  Gross  Receipts  Records      July  1,  1974 

74-71   Condominiums -Party  Wall  Buildings  154-156  Goldmine  Drive    July  10,  1974 

74-72   Campaign  Contribution  and  Expenditure  Ordinance: 

Validity  Thereof  July  17,  19  74 

74-73  Effect  of  Provisions  in  a  Memorandum  of  Understanding 
Relating  to  Fime  Off  From  Work  Without  Loss  of  Pay  or 
Benefits  July  17,  1974 

74-74   Legality  of  Use  Of  Revenue  From  Gasoline  Taxes  for 

Creation  of  Parking  Spaces  July  19,  1974 

74-75   Effective  Date  of  Amendment  to  Laborers'  Contract 

Negotiated  on  or  After  July  1  But  Before  the  Second  Monday 
of  July  Under  Section  8.403  of  the  Charter:  Street  Cleaner's 

Rate  of  Pay  Included  in  Both  Sections  8,401  and  8.403  of  the  Charter  July  22,  1974 

74-76   Section  367  of  the  San  Francisco  Public  Works  Code; 

Applicability  to  Work  Done  by  Public  Utilities  Depts.       July  29,  1974 

74-77   Payroll  Expense  Tax  as  Applied  to  Importers  and  Exporters   August  6,  19  74 

\   74-78   Whether  Laundry  Service  Provided  by  Manx  Hotel  to  the 
■^  Beverly  Plaza  Hotel  and  the  Cecil  Hotel  is  Exempt  Under 

Section  354  (e)  of  the  Health  Code  from  Permit  Requirements   August  12,  197' 
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74-79 

)       74-80 

74-81 
74-82 

74-83 

74-84 

74-85 

74-86 

74-87 
74-88 
74-89 

74-90 

74-91 

74-92 
74-93 

74-94 


74-9S 


74-96 


Waiver  of  Appeal  of  Chief  of  Police  Disciplinary 
Suspension 

ENTITLEMENT  OF  Staff  Solo  Motorcycle  Maintenance 
Sgt.  to  Bonus  Pay  Under  Charter  Sec.  8.405  (b) 

Oath  Requirement  Whwre  Employee  Refuses  to  Sign 

Request  for  Opinion-May  Non-Citizen  be  Deputy 
Registrar  of  Voters 

Street  Artist  Permits  for  Participants  in  Adult 
Vocational  Program  II 

Financial  Disclosure  Statement  Required  by  Govt'l 
Conflict  of  Interest  Act 

Requirements  for  Filing  Notice  of  Determination; 
Calif.  Public  Resources  Code  Section  21152 

Request  of  S^lig  Chemical  to  be  Relieved  of 
Contractual  Obligation  under  Purchasing  Contract 

PT&T  Applications 

Conflict  of  Interest  provision  of  Props.  9  &  B 

Constitutionality  of  Regulations  Setting  an  Absolute 
Limit  on  the  Number  of  Pickets 

Letter  Opinion  re  Conflict  o  Interest  o  i"  Airport 
Commissioner  (Sutro) 

Age  Discrimination  in  Employment  Act;  Effect  on 
Compulsory  Retirement  Provisions  of  Charter 

Conflict  of  Interest-Port  Commissioner  (Driscoll) 

Legislation  Requiring  Prevailing  Wage  Provision  in 
Certain  Service  Contracts;  Effect  upon  Contracts 
for  Motor  Bus  Service 

Charter  Sec.  8.100;  Validity  of  Requirement  that  a 
Member  of  a  Board  or  Commission  Must  Have  Been  a 
Resident  5  Years  and  an  Elector  Thereof  for  1  Year 
Immediately  Prior  to  Time  of  Taking  Office 

Maintenance  Districts,  Dist  inction  Between  Provisions 
of  State  Law  and  Proposed  Amendment  to  the  Public  Works 
Code 

Authority  of  Bd.  of  Sups,  to  Require  Testimony  under 
Oath  Pursuant  to  Sec.  2,400  of  Charter 


August  13,  19  74 

August  14,  1974 
August  14,  1974 

August  14,  1974 

August  14,  1974 

August  15,  1974 

August  16,  1974 

Auguse  16,  1974 
August  19,  1974 
August  20,  1974 

August  20,  1974 

August  22,  1974 

Au.gust  22,  1974 
August  27,  1974 

August  29,  1974 

Sept.  3,  1974 

Sept   3,  1974 
Sept.  19,  1974 


74-97 


7Lf-98 


))      74-99 


74-100 


74-101   Optional  Modification  of  Retirement  Allowances: 

74-102    Procedure  for  Removal  of  Port  Directo  • 

74-103   Aapplicability  of  city  Charter  Section  7.505  to 
Activities  of  Street  Artists 

74-104   Prop.  B,  No.  of  Votes  Necessary  to  Disapprove  Decision 
of  City  Planning  Comm.  if  5  Supvs.  Disqualified  from 
Voting  Thereon. 

74-105   Absentee  Ballots-Misprinting  of  Candidate's  Last  Name 

74-106   Residents  &  Elector  Requirements  for  Registrat  of 
Voters -Recorder 

74-107    Street  Artists  Initiative  Ordinance;  Liability  Created; 
Power  of  Board  of  Supervisors  to  Clarify. 

'   74-108   Proposed  Amend,  to  Muni.  Code  as  it  Applies  to  Street 
Artists  &  Relationship  to  Prop.  J 

74-109    File  39-74;  Power  of  Board  of  Supervisors  to  Meet  in 
Closed  Session  with  Grand  Jury 

74-110   Authority  of  Police  Commission  to  Create  New  or 

Additional  Rank  or  Position  Under  Charter  Sec.  3.530 

74-111    Requirements  of  Notice  &  Public  Hearings  Prior  to 

Issuance  of  Revocable  Permits  to  Occupy  Portions  of 
Public  Streets  Closed  to  Traffic. 

74-112    Grand  Jury;  Executive  Session  With  Committee  of  Board 
of  Supervisors  or  Individual  Members  Thereof 

74-113   Collection  of  Fees  for  Standby  Time  for  Testing  Non- 
commercial Weighing  &  Measuring  Devices 

74-114   Ordinance  DEsignating  Sheriff  and  Chief  Adult  Prob. 

Officer  to  Jointly  Perform  Functions  of  Work -Furlough 
Administrator 

74-115   Capital  Improvement  Appropriation  to  Youth  Energy 
Sources,  Inc. 

\   74-116    Status  of  Model  Neighborhood  Council  and  Stipend 
'  for  Members 


Sept.  30,  1974 
October  1,  19  74 

October  10,  1974 

October  17,  1974 
October  21,  1974 

October  24,  1974 

November  1,  1974 

November  1,  1974 

November  1,  1974 

November  4,  1974 

November  5,  1974 
November  6,  19  74 
November  7,  1974 

November  8,  1974 
November  8,  19  74 
November  14,  1974 


71-117   Conflict  of  Interest  -  Powers  of  State  Dir.  of  Finance 

&  Atty.  Gen.  re  Lease  of  Port  Property:  Power  of  Bo^rd 

of  Supervisors  to  Disapprove  Removal  of  Pier  45  from 

Maritime  Use  November  22,  1974 

74-119    Tax  Exemption  for  Personal  Property  Taxes  Levied  on 

Federal  Industrial  Development  Authority  of  Malaysia    December  2,  1974 

74-120   Use  of  Monies  in  Open  Space  Acquisition  &  Park 

Renovation  Fund  to  Improve  Existing  Rec.  Facilities     December  10,  1974 

74-121   Legality  of  Legislation  Imposing  Tax  on  Earnings  of 

All  Personnel  Employed  in  City  &  CoSnty  December  10,  1974 

74-122    Contract  with  Pub.  Employees'  Retirement  System, 

Waiver  of  Amendment  re  Sheriff's  Department  December  11,  1974 

74-123   Authority  of  Civil  Service  Commission  to  Reuse  Tape 

Recordings  of  Commission  Meetings  December  11,  1974 

74-124   Advisory  Arbitration  Opinion;  Award  of  Penalty  Overtime 

Pay;  Grievance  of  Edward  Gibson  December  12,  1974 

74-125   Proposed  Ord.  Relating  to  Fees  for  Public  Passenger 

Vehicle  Stands  and  Passenger  Zones  December  4,  1974 

74-126 


74-127   Conflict  of  Interest-Board  of  Education  December  15,  1974 

74-128   Liability  of  City  &  County  for  Injuries  Incurred  by 

Employees  as  a  Result  of  Office  Parties  December  16,  1974 

74-129   Museum  Exemption  Request  of  Consulate  Gen.  of  India     December  19,  1974 

74-130   Businessmen's  Fund  as  Payment  of  Rewards  for  Informatio: 
Leading  to  Arrest  &  Conviction  of  Persons  Guilty  of 
Violent  Crimes 

74-131  Conflict  of  Interest  in  Lease,  Franchise,  Right  of 
Privilege  Granted  by  City;  Membership  on  Asian  Art 
and  Fine  Arts  Museum  Boards  December  27,  1974 


Letter  Opinion  No.  74-1 


January  A,  1974 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   UBRARY 


Mr.  William  J.  Dwyci* 

Dlrector  of  Airports 

San  Francisco  International  Airport 

San  Francisco,  California 


Ke;   Applicability  of  Govemmsntal 
Conflicts  of  Interests  Act. 
Division  4.5  of  tho  GoveminGnt  Code. 
(Governraent  Code  Section -3000  et  seq.). 

Dear  I-Ir.  Dwyer: 

You  have  asked  for  ray  opinion  regarding  the  applicability  of 
the  Governmental  Conflicts  of  Interests  Act  to  the  Airports  Coccais- 
sion  and  staff. 

Initially  it  chcuild  be  stated  that  the  Ic-islativc  policy  rs 
expressed  in  the  enactment  is  to  assure  the  independence,  irapar- 
.tiality  and  honesty  of  public  officials  in  ijovernaental  actions  end 
'decisions,  to  inform  citizens  of  the  existence  of  personal  economic 
interests  which  may  present  a  conflict  of  interest  betwean  the  offi- 
cial s  public  trust  and  private  gain,  to  prevent  public  office  from 
being  used  for  personal  gain,  to  prevent  special  interests  from  un- 
duly influcncins  governmental  decisions,  and  to  assure  to  the  fullest 
intent  possible  tliat  decisions  and  policy  reflect  the  public  interest. 

By  definition  the  Act  \%'ould  be  applicable  to  the  City  and  County 
of  San  Francisco,  the  Airports  Commission  and  the  Airi?orts  Director. 

Public  agency"  is  defined  as  includins  a  city  and  county,  charter 
city  and  any  corcuission  of  any  city  and  county  or  charter  city. 
(Section  3510(c).)  A  "public  official"  means  any  elective  or  ap- 
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pointed  official  of  a  public  aser.cy.   (Section  3510(h).) 

Chapter  3  of  the  Act  contains  prdhibitions  with  respect  to  con- 
flicts of  interest.  A  public  officer  is  prohibited  from  having  "an 
economic  interest  ...  in  substantial  conflict  with  the  proper  exer- 
cise of  his  official  duties  and  powers"  (Section  3G25(a).),  and  from 
participating  in  or  atteniptins  to  influence  an  action  of  his  public 
agency  with  respect  to  any  matter  in  which  he  knows  or  has  reason  to 
believe  he  has  an  econovnic  interest.   (Section  3625(b).)  An  official 
has  an  economic  interest  in  the  matter  if  the  action  or  decision  will 
have  a  material  economic  effect  on:  (1)  any  business  entity  in  which 
he  has  a  direct  or  indirect  investment  worth  more  than  $1000.00;  (2) 
any  direct  or  indirect  interest  in  real  property  (other  than  residential 
or  recreational)  woi-th  more  tlian  $1000.00;  (3)  any  source  of  income, 
loans,  or  gifts  (other  than  campaign  contributions  or  gifts  from   rela- 
tives) aggregating  $250.00  or  more  in  value  received  or  promised  within 
12  months  prior  to  time  V7hen  the  action  is  taken  or  decision  made;  and 
(4)  any  business  entity  in  v;hich  the  public  official  is  a  director, 
officer,  partner,  trustee,  employee  or  manager.  An  indirect  investment 
or  interest  is  an  investment  owned  by  the  public  official's  spouse, 
dependent  children,  agent,  controlldd  business  entity  (more  than  507. 
ownership  by  official),  trust  in  which  the  public  official,  spouse  or 
dependent  children  have  an  economic  iatorcst  worth  more  than  $1000.00 
(Section  3625(c).) 

As  used  in  the  Act  "investment"  means  "any  economic  interest" 
except  a  time  or  demand  deposit  in  a  financial  institution,  credit 
.union  sliares,  cash  value  of  life  insurance  or  any  debt  instruraent  with 
a  set  yield  unless  it  is  convertible  to  an  equity  interest.   (Section 
3510(f).) 

The  prohibition  of  subdivision  (b)  of  Section  3625  (participating 
in  or  attempting  to  influence  an  action  or  a  decision)  docs  not  apply 
to  a  public  official  as  to  any  matter  which  could  not  be  acted  upon  by 
his  agency  without  his  participation  if  (1)  he  first  specifically 
discloses  his  econoraic  interest  and  (2)  he  does  not  otherwise  atteiq)t 
to  influence  any  other  public  official  with  respect  to  the  matter. 
(Section  3625(d).) 
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A  "fonaar  public  official,"  within  tv;o  years  aft:cr  the  lrvr.iv..i- 
tion  of  his  service,  is  prohibited  from  (1)  influcncicifj  or  ettemptinrj 
to  influence  the  actions  of  his  fomec-  agency,  its  cacnibers,  its  offi- 
cers or  its  employees  for  a  compensation  from  a  business  entity  v/ith 
a  contractual  relationship  with  his  former  agency,   and  (2)  receiving 
compensation  from  any  person  with  a  contractual  relationship  with  his 
former  agency  whose  economic  interests  were  the  subject  of  or  affected 
by  any  action  in  which  the  former  official  participated,  unless  the 
action  was  one  which  affected  the  other  person's  interest  as  a  member 
of  the  public,  an  industry,  a  profession  or  an  occupation  to  no  greater 
extent  than  any  other  of  such  group. 

The  Airports  CoDxnission  may  adopt  guidelines  for  its  officers  to 
aid  in  determining  '.vhether  they  have  an  economic  interest  v;hich  is 
in  substantial  conflict  v;ith  their  official  duties.  These  guidelines 
do  not  supersede  the  prohibitions  of  Section  3525(a)  and  (b)  tut  when 
complied  with  in  good  faith  they  exempt  the  officer  from  the  civil 
penalties  provided  in  the  Act.  The  civil  penalties  provided  are  for- 
feiture of  and  disqualification  for  office  (Section  3753)  and  a  fine 
of  up  to  three  times  the  value  of  economic  benefit  resulting  from  the 
action  or  decision  (Section  3751(c).) 

In  this  re^^ard,  and  in  connection  with  a  determination  of  pro- 
hibited interests,  it  \/ill  be  necessary  to  ascertain  whether  an  econo- 
mic interest  has  a  "substantial"  conflict  with  the  exercise  of  official 
duties  and  pov/ers.   It  can  only  be  assumed  that  the  word  "substantial" 
i.'i  L'.:iod  in  its  ordinary  meaning,  that  conflict  will  be  important, 
esr.cntial,  r.ctual,  not  illusive  or  imxaterial.   However,  the  final 
.arbiter  of  the  interpretation  given  that  term,  as  well  as  others  in 
the  Act,  will  be  the  courts. 

Section  3325  appears  to  have  conflicting  provisions  v/ith  respect 
to  subdivisions  (a)  and  (b) .  The  former  prohibits  an  official  from 
having  economic  interests  in  substantial  conflict  v;ith  his  duties, 
while  the  latter  states  that  a  public  official  shall  not  participate 
in  any  action  whore  he  knows  or  believes  he  has  an  economic  interest 
in  the  natter.   Tlius,  the  public  official,  on  the  one  hand,  is  not  to 
have  a  prohibited  economic  interest,  while  on  the  other,  he  is  merely 


Letter  Opinion  No.  74-1 


Mr.  William  J.  Dv^yer  4.  1/1*11  U 

prohibited  from  parttcipatins  in  any  action,  except  where  his  public 
agency  could  not  act  vithout  his  participation  on  certain  conditions. 
Resolution  of  this  conflict  would  seejn  to  require  an  interpretation 
vhich  would  produce  the  result  that  where  a  public  official  has  a 
prohibited  economic  interest,  and  the  exception  is  not  applicable,  he 
must  either  resign  or  separate  hinself  from  the  economic  interest. 
This  drastic  solution  seems  warranted  by  the  civil  penalty  provisions 
o£  the  Act  which  are  set  forth  in  the  latter  paragraphs  of  this  letter. 

You  have  also  asked  whether  mention  should  be  made  of  the  Act  in 
contracts  in  addition  to  or  in  lieu  of  Charter  Section  8.105  which 
relates  to  conflict  of  interest  and  other  prohibited  practices.   In 
view  of  the  circuiastances  that  the  Charter  section  permits  the  Air- 
'  ports  Commission  to  validly  act  upon  contracts  if  the  interest  of  a 
member  thereof  comes  within  the  definition  of  a  remote  interest  and 
upon  certain  other  conditions,  that  the  Act  has  no  similar  provision 
to  the  "rexotc  interest"  definition  of  the  Charter,  and  that  a  Coai- 
nicsioner  could  have  a  remote  interest  under  the  Chfirter  which  could 
be  held  to  be  a  prohibited  economic  interest  under  Section  3j25(c)  of 
the  Act  (for  example,  under  the  Charter,  ownership  of  less  than  57.  of 
the  shares  of  a  business  corporation  is  a  remote  interest;  but  that 
same  investment,  if  worth  more  than  $1000.00,  could  be  a  prohibited 
economic  interest  under  the  Act  ) ,  I  would  advise  that  reference  to 
the  Act,  in  addition  to  Charter  Section  8.105,  should  be  included  in 
contracts  of  the  Airports  Commission. 

Chapter  4  of  the  Act  requires  the  Mayor,  the  Chief  Administrative 
Officer,  the  j.^euu>crs  of  the  Board  of  Svipervisore,  the  members  of  the 
.Planning  Coaimission,  and  the  Planning  Director,  to  make  an  annual  fin- 
ancial disclosure.   It  is  not  applicable  to  the  Airports  Conraission  or 
Director  of  Airports.  The  aforementioned  officials  are  required  dur- 
ing April  of  each  year  to  file  a  verified  statemont  with  the  County 
Clerk  listing:  (1)  direct  and  indirect  investments  worth  more  thjm 
$1000.00;  (2)  direct  and  indirect  interests  In  real  property  worth 
more  than  $1000,00;   (3)  each  source  of  incoras,  loan  or  gift  aggregat- 
ing more  than  $250,00  in  value  received  in  ttie  previous  12  months; 
and  (4)  any  emploj^.ent,  office  and  position  of  mancgcrtent  held  at  any 
time  during  the  preceeding  year.   (Sections  3700,  3707,  3709).  For 
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investments  and  real  property,  the  statement  need  only  indicate 
whether  its  value  exceeds  $10,000.00,  and  for  sources  of  incouis, 
loans  or  gifts,  the  statenent  need  only  state  that  the  aggregate 
worth  of  each  such  itcni  exceeds  §1000.00.  The  definition  of  in- 
direct investment  or  interest  is  the  same  here  as  it  was  in 
Chapter  3. 

Exempted  fro^:.  disclosure  is  any  interest  vhich  could  not  be 
affected  materially  by  any  action,  failure  to  act  or  decision  taken 
by  the  officer  within  his  official  duties.  However,  for  the  purpose 
of  the  statement,  an  interest  in  real  property  or  an  investment, 
source  of  income  or  position  of  employment  or  management  in  any  busi- 
ness entity  located  or  doing  business  within  the  jurisdiction  of  the 
public  agency  is  deemed  a  material  interest. 

While  Chapter  4  is  not  applicable;  to  the  Airports  Commission 
and  its  Director,  the  foregoing  brief  statement  of  the  provisions 
relating  to  financial  disclosure  is  set  forth  for  your  infox-mation 
and  because  the  Airports  Commission,  as  a  "public  agency"  to  whom 
the  Act  is  applicable  by  its  terms,  is  authorized  in  its  discretion 
to  adopt  rules  governing  the  disclosure  of  financial  interests  by 
its  officials  under  the  same  standards  set  forth  in  the  Act  (Sec- 
tion 3526)   In  addition,  the  Board  of  Supervisors  has  the  discretion- 
ary power  to  adopt  and  promulgate  rules  for  disclosure  by  public  of- 
ficers in  the  City  and  County  of  San  Francipco.  This  power,  if 
exercised  by  the  Hoard,  would  appear  to  be  preemptive  of  the  authority 
in  the  Airports  Coiumission  for  its  officials  (Section  3704)  . 

The  District  Attorney,  the  Attorney  General  if  the  District  At- 
torney fails  to  act,  or  any  citizen  or  group  of  citizens  may  bring 
an  action  to  enjoin  violations  of  or  compel  compliance  with  the  Act, 
and  the  Court  ir^iy  restrain  execution  of  any  decision,  contract,  order, 
permit,  resolution  or  other  official  act  in  relation  to  which  a  viola- 
tion of  the  law  is  claimed  pending  final  adjudication,  and  if  it  is 
determined  that  a  violation  has  occurred,  the  court  may  void  any  such 
action.  Further,  the  court  may  impose  a  penalty  against  the  public 
official  of  up  to  three  times  the  value  of  any  benefit  received  by 
the  official,  and  up  to  three  times  the  value  of  any  interest  omitted 
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from  a  financial  disclosure  statement,   (Section  3751).   Reasonable 
attorney  fees  and  court  costs  raay  be  av:arded  to  ttie  prevailins  party. 
(Section  3752). 

A  violation  of  the  Act  is  grounds  for  forfeiture  of  office  and 
for  disqualification  from  holdins  public  office.   (Section  3753). 

There  are  no  criminnl  penalties  in  the  Act. 

Please  advise  if  lay  office  may  be  of  further  assistance  in  this 
matter. 

Very  truly  yours, 


THOKu\S  M.    G'CO»^K}K 
City  Attorney 
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Mr.  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  Calif ojmia 

Subject:  Charter  Sec.  8.404; 

Effect  of  Proposition  "E" 

Dear  Mr,  Orsi: 

In  your  letter  of  November  27,  1973,  you  make  inquiry 
as  follows: 

"In  accordance  with  Charter  Section  8.404, 
the  Civil  Service  Commission  has  contracted  with 
an  actuarial  firm  to  compute  the  difference 
between  the  retirement  benefits  of  the  two 
systems  used  to  certify  wages  for  Mxinicipal 
Railway  operators  and  the  San  Francisco  Retire- 
ment System.  The  actuarial  firm,  Coates, 
Herfxirth  &  England,  have  presented  us  with 
their  actuarial  report  for  1973,  a  copy  of 
which  has  been  forwarded  to  the  Transport 
Workers  Union  for  review. 

"The  passage  of  Proposition  E  (yet  to  be 
ratified  by  the  State  Legislature)  may  affect 
the  computations  as  provided  by  the  actxoarial 
firm.  Please  advise  us  if  the  passage  of 
Proposition  E  requires  that  the  differences 
between  the  systems  referred  to  above 
recalculated . 

You  are  advised  that  for  fiscal  1973-1974,  the  differ- 
ence between  the  values  of  the  retirement  benefits  of  the  two 
systems  used  to  certify  wages  for  Municipal  Railway  operators 
and  those  of  the  San  Francisco  Employees  Retirement  System 
should  be  computed  without  reference  to  successful  passage  of 
Proposition  "EV,  which  amends  Charter  Sec.  8.509  by  increasing 
retirement  benefits  of  miscellaneous  officers  and  employees. 

The  reasoning  for  the  foregoing  conclusion  centers 
around  interpretation  of  Charter  Sec.  8.404,  the  pertinent  parts 
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of  which  read  as  follows: 

"The  wages,  conditions  and  benefits  of  employ- 
ment as  provided  for  in  this  section  of  the  various 
classifications  of  employment  of  platform  employees 
and  coach  or  bus  operators  of  the  municipal  railway 
as  compensation,  shall  be  determined  and  fixed 
annually  as  follows: 

"(a)  On  or  before  the  first  Monday  of  August 
of  each  year,  the  civil  service  commission  shall 
certify  to  the  board  of  supervisors  for  each  clas- 
sification of  employment  the  average  of  the  two 
highest  wage  schedules  in  effect  on  July  1st  of 
that  year  for  comparable  platform  employees  and 
coach  or  bus  operators  of  other  surface  street 
railway  and  bus  systems  in  the  United  States 
operated  primarily  within  the  municipalities  hav- 
ing each  a  population  of  not  less  than  500,000  as 
determined  by  the  then  most  recent  census  taken 
and  published  by  the  director  of  the  census  of  the 
United  States,  and  each  such  system  normally  employ- 
ing not  less  than  four  hiondred  (400)  platform 
employees  or  coach  or  bus  operators,  or  platform 
employees,  coach  and  bus  operators. 

"(b)  The  board  of  supervisors  shall  thereupon 
fix  a  wage  schedule  for  each  clasr-J-fication  of  plat- 
form employees  and  coach  and  bus  operators  of  the 
municipal  railway  which  shall  not  be  in  excess  of 
the  average  of  the  two  highest  wage  schedules  so 
certified  by  the  civil  service  commission  for  each 
such  classification.  .  .  . 

"(d)  The  rates  of  pay  fixed  for  platform 
employees  and  coach  and  bus  operators  as  herein 
provided  shall  be  effective  from  July  1st  of  the 
year  in  which  such  rates  of  pay  are  certified  by 
the  civil  service  commission.  .  .  . 

"(f)  At  the  time  the  board  of  supervisors 
fixes  the  wage  schedule  as  provided  in  (b)  above, 
the  board  of  supervisors  may  fix  as  conditions  and 
benefits  of  employment  other  than  wages  as  compen- 
sation for  platform  employees  and  coach  or  bus 
operators  of  the  municipal  railway,  conditions  and 
benefits  not  to  exceed  those  conditions  and  bene- 
fits granted  by  collective  bargaining  agreements 
to  the  comparable  platform  employees  and  coach  or 
bus  operators  of  the  two  systems  used  for  certifi- 
cation of  the  average  of  the  two  highest  wage 
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schedules  by  the  civil  service  commission.   The  board 
of  supervisors  may  establish  such  conditions  and  bene- 
fits notwithstanding  other  provisions  or  limitations 
of  this  charter,  with  the  exception  that  such  con- 
ditions and  benefits  shall  not  involve  any  change  in 
the  administration  of,  or  benefits  of  the  retirement 
system,  health  service  system  or  vacation  allowances 
as  provided  elsewhere  in  this  charter.  .  .  .   Pro- 
vided that  when  in  the  two  systems  used  for  certifi- 
cation as  provided  above,  vacation,  retirement  and 
health  service  benefits  are  greater  than  similar  bene- 
fits provided  by  this  charter  for  platform  employees, 
coach  or  bus  operators  of  the  municipal  railway,  then 
an  amount  not  to  exceed  the  difference  of  such  bene- 
fits may  be  converted  to  dollar  values  and  the  amount 
equivalent  to  these  dollar  values  shall  be  paid  into 
a  fund.   The  fund  shall  be  established  to  receive  and 
to  administer  said  amounts  representing  the  differences 
in  values  of  the  vacation,  retirement  and  health 
service  benefits,  and  to  pay  out  benefits  that  shall 
be  jointly  determined  by  representatives  of  the 
organized  platform  employees  and  coach  and  bus  oper- 
ators of  the  mxjnicipal  railway,  .  .  . 

"(g)   Not  later  than  the  25th  day  of  August,  the 
board  of  svrpervisors  shall  have  the  power  and  it  shall 
be  its  duty,  subject  to  the  fiscal  provisions  of  the 
charter,  but  without  reference  or  amendment  to  the 
annual  budget,  to  amend  the  arxnual  appropriation  ordi- 
nance and  the  annual  salary  ordinance  as  necessary  to 
include  the  provisions  for  paying  the  rates  of  compen- 
sation and  conditions  and  benefits  other  than  wages 
fixed  by  the  board  of  supervisors  as  in  this  section 
provided  for  platform  employees  and  coach  or  bus 
operators  for  the  then  ctirrent  fiscal  year.  ..." 

The  quoted  section  sets  forth  how  wages,  conditions  and 
benefits  of  emplo3rment  are  to  be  established  each  year  for 
Municipal  Railway  operators.   It  includes  three  critical  time 
points:   July  1,  the  first  Monday  in  August,  and  August  25. 

Under  paragraph  (a)  the  Civil  Service  Commission  must 
certify  to  the  board  on  or  before  the  first  Monday  in  August  the 
average  of  the  t\JO  highest  wage  schedules  in  effect  on  July  1  of 
the  same  year  on  other  transit  systems  of  a  specified  class. 

The  Board  of  Supervisors,  under  paragraph  (g)  is 
directed,  not  later  than  August  25,  to  amend  the  Annaal  Appropri- 
ation Ordinance  and  the  Annual  Salary  Ordinance  to  reflect  the 
rates  of  compensation  and  conditions  and  benefits  other  than 
wages  fixed  by  the  Board  for  the  then  current  fiscal  year. 


Mr.  Bernard  Or si 


Letter  Opinion  No.  74-2 
January  3,  1974 


Under  paragraph  (d)  the  rates  of  pay  so  fixed  are  retro- 
active to  July  1. 

Under  paragraph  (f)  the  board  is  authorized  to  estab- 
lish fringe  benefits,  not  to  exceed  those  contained  in  the  two 
collective  bargaining  agreements  which  determine  the  hourly  wage, 
at  the  time  it  fixes  the  wages  (between  the  first  Monday  in 
August  and  August  25,  inclusive).   If  the  vacation,  retirement 
and  health  service  benefits  paid  on  the  two  systems  used  to 
determine  the  hourly  rate  of  pay  are  more  valuable  than  those 
available  to  carmen  on  the  Municipal  Railway,  then  the  board  may 
authorize  payment  of  an  equalizing  amount  to  a  health  and  wel- 
fare fund  for  the  benefit  of  Municipal  Railway  operators. 

The  significance  of  the  August  25  date  is  that  the 
Civil  Service  Commission  and  the  board  thus  have  several  weeks 
in  which  to  determine  the  wage  rates  and  fringe  benefits  on  other 
transit  systems  as  of  July  1  (paragraph  (a)  of  Ch.  Sec.  8.404), 
and  to  make  the  necessary  amendments  to  the  Annual  Appropriation 
Ordinance  and  the  Annual  Salary  Ordinance. 

Proposition  "E"  was  adopted  by  the  electorate  at  an 
election  held  on  November  6,  1973,  and  as  a  charter  amendment 
became  law  on  December  11,  1973  when  it  was  filed  with  the 
Secretary  of  State  as  Res.  Ch.  199,  Statutes  of  1973-1974.   It 
amends  Charter  Sec,  8.509  and,  by  its  own  terms  (paragraph  (M)), 
will  be  effective  on  the  first  day  of  the  month  following  ratifi- 
cation, or  on  January  1,  1974.   The  effect  of  Proposition  "E"    ^ 
generally  is  to  increase  the  value  of  the  San  Francisco  employees 
retirement  program  to  carmen  and  other  miscellaneous  employees 
relative  to  the  retirement  plans  for  carmen  on  the  two  systems 
whose  wage  rates  set  the  wage  rate  in  San  Francisco.   To  the 
extent  of  such  increase  in  value  there  would  be  a  pro  tanto 
reduction  in  the  amount  of  City's  contribution  to  the  health  and 
welfare  fund  for  fiscal  1973-1974,  if  the  board  could  treat 
Proposition  "E"  as  though  it  had  been  enacted  on  or  before 
August  25,  1973. 

Concerning  a  parallel  problem,  the  District  Court  of 
Appeal  had  occasion  to  construe  language  of  then  Charter  Sec. 
151.3,  now  foxind  in  the  first  paragraph  of  Charter  Sec,  8.403, 
in  Butler  v.  City  and  County  of  San  Francisco  (1951)  104  Cal.App. 
2d  126.   That  section  relates  to  determination  of  the  generally 
prevailing  rate  of  pay  for  each  of  the  groups  and  crafts  covered 
by  collective  bargaining  agreements  in  San  Francisco,  and  pro- 
vided, in  part: 

"The  rate  of  pay  so  fixed  by  the  board  of 
supervisors  shall  be  determined  on  the  basis  of 
rates  of  pay  certified  by  the  civil  service  com- 
mission on  or  prior  to  April  1st  of  each  year  and 


Letter  Opinion  No.  74-2 
Mr.  Bernard  Orsl  5  January  3,  1974 

shall  be  effective  July  1st  following;  pro- 
vided, that  the  civil  service  commission  shall 
review  all  such  agreements  as  of  July  1st  of 
each  year  and  certify  to  the  board  of  super- 
visors on  or  before  the  second  Monday  of  July 
any  modifications  in  rates  of  pay  established 
thereunder  for  such  crafts  or  groups  as  herein 
provided.  The  board  of  supervisors  shall 
thereupon  revise  the  rates  of  pay  for  such 
crafts  or  groups  accordingly  and  the  said 
revised  rates  of  pay  so  fixed  shall  be  effect- 
ive from  July  1st  of  the  fiscal  year  in  which 
such  revisions  are  deteimxined," 

In  that  case  the  Civil  Service  Commission  on  July  7, 
1948  (prior  to  the  second  Monday  in  July  of  that  year)  certified 
to  the  Board  of  Supervisors  the' rates  of  pay  in  effect  as  of 
July  1,  1948  under  collective  bargaining  agreements  for  certain 
groups  and  crafts  and  did  not  include  therein  any  modification 
of  the  rate  of  pay  for  sheet  metal  workers  as  certified  by  the 
commission  the  previous  March  25.   In  point  of  fact,  the  sheet 
metal  workers'  rate  had  not  changed  as  of  July  7,  1948,  but  was 
in  negotiation.   On  July  19,  1948  (after  the  second  Monday)  a  new 
higher  private  industry  rate  was  established  by  collective  bar- 
gaining, retroactive  to  July  1.   The  action  was  brought  to  compel 
the  City  to  pay  its  sheet  metal  workers  the  new  higher  rate. 
The  court  held  that  the  old  lower  rate  was  proper  because  the 
Civil  Service  Commission  certification  time  limit  of  the  second 
Monday  in  July  meant  that  the  Commission  had  to  act  on  the  inform- 
ation available  to  it  as  of  the  second  Monday,  and  could  not  wait 
for  the  ultimate  resolution  of  the  negotiations. 

Applying  the  reasoning  of  the  Butler  case  to  the^ 
language  of  sec.  8.404(g),  it  is  apparent  that  the  board,  in 
setting  the  amount  of  the  trust  fund  contribution  must  act  on  the 
data  from  the  retirement  systems  involved,  as  it  exists  on 
August  25.   Since  Proposition  "E"  was  not  in  existence  on  or 
before  August  25,  1973,  its  effect  on  retirement  values  may  not 
be  used  in  computing  the  upper  limit  of  City  contributions  to  the 
Mxmicipal  Railway  operators'  welfare  fund  for  fiscal  1973-1974. 

The  Butler  case,  and  the  fact  that  the  dollar  figure 
representing  the  trust  fxind  contributions  has  not  yet  been  adopted 
by  the  Board  of  Supervisors,  raise  the  additional  question  whether 
the  board  can  act  at  all  to  adopt  a  figure  representing  the  trust 
fund  contributions  after  August  25. 

On  August  23,  1973  the  board  granted  final  passage  to 
Ordinance  No.  329-73,  establishing  a  wage  rate  and  certain  fringe 
benefits  for  Municipal  Railway  carmen.   In  Section  3  of  that  ordi- 
nance the  board  recognized  that  the  trust  fund  contribution  had 
not  been  determined,  and  provided  as  follows: 
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"The  dollar  value  equivalent  of  the  dif- 
ference of  those  benefits  to  be  paid  into  the 
Transport  Workers  Union  San  Francisco  Municipal 
Railway  Trust  Fund,  established  by  Rule  36  of 
the  Civil  Service  Commission,  and  approved  by 
Ordinance  108-68  of  the  Board  of  Supervisors, 
has  not  been  determined. 

Vacation  

Retirement •  • 

Health  Service  System  

Total  

"The  Civil  Service  Conmission  will  submit 
to  the  Board  of  Supervisors  the  dollar  value 
equivalent  after  determination  by  actuarial 
survey." 

This  office  is  advised  that  the  necessity  of  obtaining 
a  private  actuarial  consultant's  determination  of  the  values  in 
question,  together  with  the  practical  necessity  of  reconciling 
his  determination  with  that  of  the  actuarial  consultant  for  the 
Transport  Workers  Union,  makes  it  impossible  to  include  the 
figures  in  question  in  the  Annual  Salary  Ordinance  and  the  Annual 
Appropriation  Ordinance  by  August  25. 

The  decision  in  the  Butler  case  is  not  a  holding  that  no 
action  could  be  taken  after  the  second  Monday  in  July  because  all 
of  the  Civil  Service  Commission's  and  the  Board  of  Supervisors' 
actions  in  that  case  were  timely.   The  holding  in  the  Butler  case 
is  that  the  data  to  be  acted  upon  to  determine  the  July  1  wage 
rate  must  be  the  data  that  exists  as  of  the  second  Monday  in  July. 
Any  intimation  in  the  Butler  case  that  there  was  no  power  in  the 
Civil  Service  Commission  to  act  after  the  second  Monday  in  July 
is  dicta. 

Read  in  that  light,  the  Butler  decision  can  be  recon- 
ciled with  other  decisions  as  to  whether  a  stated  deadline  date 
is  jurisdictional,  or  mandatory,  with  all  power  to  act  being  lost 
thereafter,  or  directory,  with  power  remaining  to  act.   It  has 
been  held  that  a  statutory  time  limit  should  be  regarded  as 
directory  if  it  is  immaterial  in  that  its  consequence  amounts 
merely  to  a  matter  of  form,  possible  convenience,  or  to  expe- 
ditious or  orderly  "conduct  of  business,"  -  and  especially  so 
when  a  failure  of  performance  of  such  act  will  result  in  no  injury 
or  prejudice  to  the  substantial  rights  of  interested  persons 
(Cook  V.  Civil  Service  Com.  (1960)  178  CA  2d  118,  129,  reviewing 
several  cases  on  the  point) , 
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In  the  problem  presented  by  the  August  25  deadline,  a 
failure  to  determine  and  adopt  the  trust  fund  contribution  by 
August  25  if  that  date  is  mandatory,  will  result  in  injury  or 
prejudice  to  the  substantial  rights  of  Municipal  Railway  carmen. 
However,  the  legislative  intent  of  the  voters  in  adopting  Charter 
Sec.  8.404  was  to  make  it  possible  for  the  Board  of  Supervisors 
to  put  the  platform  men  and  coach  or  bus  operators  on  a  par,  inso- 
far as  fringe  benefits  are  concerned,  with  the  counterparts  on 
other  major  transit  systems.   To  regard  the  August  25  deadline  as 
mandatory  and  as  divesting  the  Board  of  power  to  act  would  do 
violence  to  the  intent  of  the  voters  in  adopting  Charter  Sec. 
8.404,  by  requiring  platform  men  and  coach  or  bus  operators 
always  to  remain  one  year  behind  other  systems,  where  the  total 
fringe  benefit  package  cannot  be  adopted  by  the  Board  by  August 
25.  As  indicative  of  legislative  intent  in  the  adoption  of 
Charter  Sec.  8.404  (Proposition  "G",  November  1967)  the  affirma- 
tive argument  stated  in  part  as  follows: 

"Bus  and  trolley  operators  and  other  plat- 
form personnel  of  the  Muni  Railway  have  fallen 
behind  most  other  City  employees  in  their  fringe 
benefits,  such  as  shift  differentials,  paid  holi- 
days and  health  and  welfare.   They  have  also 
fallen  behind  in  fringe  benefits  as  compared  to 
operators  in  other  large  cities  with  whom  their 
basic  wage  rate  is  compared.   The  result  is  that 
the  bus  and  trolley  operators'  jobs,  recognized^ 
as  hard  and  demanding,  are  not  getting  their  fair 
terms  of  employment. 

"The  Municipal  Railway  renders  a  vital 
service  to  the  community,  carrying  seven  hundred 
thousand  riders  to  work  and  to  play  each  day. 
A  fair  return  to  the  bus  and  trolley  operators 
is  essential  to  keep  this  system  functioning 
efficiently.   Proposition  'G'  permits  these 
operators  to  catch  up  with  other  employees  in 
their  fringe  benefits.   Proposition  'g"*  makes^^ 
no  change  in  the  method  of  fixing  wage  rates." 

Accordingly,  it  is  the  view  of  this  office  that  failure 
to  adopt  the  trust  fund  contribution  figure  by  August  25  does  not 
deprive  the  board  of  authority  to  adept  it  subsequently,  using 
data  in  existence  as  of  that  date.   This  interpretation  gives 
effect  to  the  intent  of  the  electorate  in  adopting  Charter  Sec. 
8.404. 

You  are  therefore  advised  that  successful  passage  of 
Proposition  "E"  should  not  be  taken  into  account  in  making  the 
comparative  evaluations  of  the  pension  systems  for  carmen  for 
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fiscal  1973-74,  and  power  remains  in  the  Board  of  Supervisors  to 
adopt  the  necessary  amendments  to  the  Annual  Salary  Ordinance 
and  the  Annual  Appropriation  Ordinance  to  reflect  the  difference 
in  values  as  contemplated  by  Charter  Sec.  8.404,  as  they  existed 
on  August  25,  1973. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Applicability  of  the  Ralph  M.  Brown  Act 
Provisions  to  the  Board  of  Supervisors 
Selection  of  a  Member  to  the  Mxmicipal 
Employee  Relations  Panel 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  or  not  the  provisions  of  the  Ralph  M.  Brown  Act  are  appli- 
cable to  the  Board  of  Supervisors  when  the  latter  selects  a  member 
of  the  Municipal  Employee  Relations  Panel  (hereinafter  MERP) . 
Your  letter  indicates  that  the  question  arises  because  said  appoin- 
tees have  been  referred  to  as  "independent  contractors"  and  not  as 
officers  or  employees  of  the  City  and  Coxinty. 

Preliminarily,  Section  54957  of  the  Government  Code 
specifically  permits  the  legislative  body  of  a  public  agency  to 
hold  executive  sessions  during  a  regular  or  special  meeting  to  con- 
sider the  appointment,  emplo3rment  or  dismissal  of  a  public  officer 
or  employee.   To  fall  within  this  exemption,  it  is  oljviously  neces- 
sary that  the  appointment  to  be  made  by  the  Board  of  Supervisors  be 
of  either  an  employee  or  an  officer. 

Section  1.103  of  the  Charter  enumerates  the  officers  of 
the  City  and  County  and  then  states  in  pertinent  part  that  included 
in  said  definition  are: 

"...  such  other  officers  as  may  hereafter  be 
provided  by  law  or  so  designated  by  ordinance." 

The  Board  of  Supervisors,  on  October  16,  1973,  adopted 
Ordinance  No.  409-73  which,  inter  alia,  created  a  Municipal  Employee 
Relations  Panel  to  be  composed  of  three  members  possessing  "the 


Letter  Opinion  No.  74-3 
Mr.  Robert  J.  Dolan  2  January  3,  1974 

impartiality  necessary  to  protect  the  public  interest."  Other 
qualifications  of  these  members  and  their  powers  and  duties  are 
also  fully  set  forth  in  said  ordinance. 

The  words  "public  officer"  are  such  that  they  are  not 

readily  subject  to  a  precise  definition.  However,  in  40  Cal.Jur. 

2d,  Public  Officers,  Section  2,  page  642  they  are  defined  as  fol- 
lows: 

"So  far  as  definition  has  been  attempted,  a 
public  office  is  said  to  be  the  right,  authority 
and  duty,  created  and  conferred  by  law  -  the 
tenure  of  which  is  not  transient,  occasional,  or 
incidental  -  by  which,  for  a  given  period,  an 
individual  is  vested  with  power  to  perform  a 
public  function  for  the  public  benefit.   These 
two  elements  -  continuing  tenure  and  delegation 
of  some  portion  of  the  sovereign  functions  of 
government  to  the  officer  -  are  almost  universally 
regarded  as  essential  to  the  existence  of  a  public 
office."   (Emphasis  added.) 

See  also  Coulter  v.  Pool  (1921)  187  Cal .  181,  186. 

Concomitantly,  one  who  occupies  a  public  office  is  a 
public  officer.   Patton  v.  Board  of  Health  of  the  City  and  County 
of  San  Francisco  (1895)  127  Cal.  388,  394. 

In  Curtin  y.  State  of  California  (1923)  61  C.A.  377,  the 
court  said  that  the  "principal"  test  in  determining  the  nature  of  a 
position  is  whether  the  duties  involved  a  delegation  of  sovereign 
functions.   This  is  the  test  upon  which  the  California  courts  lay 
the  greatest  stress.   In  Coulter,  supra,  the  court  stated,  at  page 
187,  as  follows: 

"The  most  general  characteristic  of  a  public 
officer  which  distinguishes  him  from  a  mere  employee, 
is  that  a  public  duty  is  delegated  and  entrusted  to 
him  as  agent,  the  performance  of  which  is  an  exer- 
cise of  a  part  of  the  government  functions  of  the 
particular  unit  for  which  he  as  agent  is  acting." 
(Emphasis  added.) 

Section  3500  of  the  Government  Code  (hereinafter  Meyers- 
Milias-Brown  Act)  provides  that  it  is  the  purpose  of  said  act  to 
promote  the  improvement  of  personnel  management  and  employer- 
employee  relations  in  public  agencies  in  the  State  of  California. 
Section  3507  of  the  act  permits  a  local  public  agency  to  adopt 
reasonable  rules  and  regulations  for  the  administration  of 
employer-employee  relations  pursuant  to  the  provisions  of  the 
Meyers-Milias  Brown  Act. 
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In  compliance  with  this  state  legislation,  the  City  and 
County  has  adopted  the  aforementioned  Ordinance  No.  409-73.   Hav- 
ing the  power  to  thus  regulate  employee  relations  locally,  the 
City  and  County  has  delegated,  subject  to  specific  guidelines,  a 
portion  of  the  duties  relating  to  employee  relations  to  members 
of  the  Municipal  Employee  Relations  Panel.   In  the  exercise  of 
these  duties  by  the  members  of  the  Panel,  they  act  as  agents  of 
the  City  and  County  of  San  Francisco  in  carrying  out  a  particu- 
lar government  function,  i.e.,  the  public  agency's  responsibility 
to  administer  employee  relations  pursuant  to  state  law. 

It  is  immaterial  that  the  Ordinance  does  not  refer  to 
the  members  of  MERP  as  "officers."   In  Willmon  v.  Powell,  91 
C.A.I  the  court  stated  as  follows  at  page  9: 

"The  question  of  their  legal  status,  as 
officers  or  not,  should  be  tested  by  their 
duties  and  functions,  rather  than  by  their 
designation  in  direct  terms  as  officers.   If 
their  duties  and  functions  are  those  of  public 
officers,  that  fact  is  sufficient  to  establish 
their  legal  status  as  such  officers." 

In  Cooperative  Building  Materials,  Inc.  v.  Robbins  & 
Larkey  (1947)  80  C. A. 2d  832  an  independent  contractor  is 
defined  as: 

"...  one,  who,  exercising  an  independ- 
ent employment,  contracts  to  do  a  piece  of 
work  according  to  his  own  methods  and  without 
being  subject  to  the  control  of  his  employer 
except  as  to  the  result  of  the  work.  .  .  . 
A  contractor,  obviously,  is  one  party  to  a 
contract  or  one  who  has  contracted  to  do  or 
perform  certain  work."   (Citations  omitted) 
page  838. 

Members  of  MERP  are  not  excersing  independent  employ- 
ment; they  are  carrying  out  functions  of  government  which  have 
been  delegated  to  them  as  agents  by  the  City  and  County.   The 
members  of  MERP  have  not  contracted  with  the  City  and  County  to 
do  work  according  to  their  own  standards;  MERP  is  required  to 
exercise  its  powers  and  duties  in  accordance  with  the  guidelines 
set  forth  in  Ordinance  No.  409-73  and  are  subject  to  the  control 
of  the  City  and  County.   Finally,  nothing  contained  in  said 
ordinance  could  be  construed  as  an  intention  on  the  part  of  the 
City  and  County  to  create  a  contractual  relationship. 
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Based  upon  the  foregoing,  you  are  advised  that  in  my 
opinion  the  members  duly  appointed  to  MERP  are  public  officers 
within  the  meaning  of  Section  54957  of  the  Government  Code,  and 
not  independent  contractors.   Accordingly,  it  is  also  my  opinion 
that  the  Board  of  Supervisors  may,  in  executive  session  of  a 
regular  or  special  meeting,  make  an  appointment  of  an  individual 
to  serve  on  MERP  without  violating  the  provisions  of  the  Ralph 
M.  Brown  Act. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Milton  F.  Reiterraan 

Associate  Superintendent 

Administration  of  Services 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   Proposed  Condominimum  Ownership 
at  1855  Folsom  Street  by  San 
Francisco  Unified  School  District 

Dear  Mr.  Reiterraan: 

In  your  letter  of  December  6,  1973,  you  have  requested 
my  opinion  as  to  whether  the  1973  bond  funds  may  be  expended  to 
renovate  portions  of  the  Far  West  Laboratory  at  1855  Folsom 
Street.  Through  correspondence  and  conversations  with  both  the 
School  District  and  the  Real  Estate  Department,  I  have  compiled 
the  following  description  of  the  manner  in  which  you  propose  to 
expend  the  funds  in  question: 

Far  West  Laboratories,  a  governmental  agency,  has  pro- 
posed to  transfer  the  upper  three  floors  of  a  building  which  it 
now  owns  at  1855  Folsom  Street  to  the  San  Francisco  Unified  School 
District  in  condominium  ownership.   The  building  was  purchased  by 
Far  West  with  federal  funds  and  ownership  is  subject  to  various 
restrictions  imposed  by  the  federal  government.   Most  important  is 
the  requirement  that  a  "demonstration  school  of  significant  size 
and  purpose"  be  established  on  the  premises.   To  meet  this 
requirement,  Far  West  is  negotiating  with  the  San  Francisco 
Unified  School  District  along  the  following  lines.   Far  West 
desires  to  convey  the  upper  three  floors  of  1855  Folsom  to  the 
School  District  as  a  condominium  unit  with  common  ownership  of 
access  hallways,  support  facilities,  parking  facilities,  and 
other  common  areas.   At  present,  the  interior  of  the  premises  to 
be  conveyed  is  unfinished.   The  School  District  would  finish  the 
interior  of  the  condominium  and  operate  a  school  therein  which 
would  satisfy  federal  requirements. 
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The  School  District  presently  proposes  to  expend  1.85 
million  dollars  to  develop  the  second  floor  of  the  building  as  a 
school,  reserving  the  uppermost  two  floors  for  "curriculum 
related  activities"  such  as  libraries,  music  center,  art  center, 
science  center,  etc.   The  School  District  administration  antici- 
pates eliminating  the  school  after  ten  years,  and  the  "curriculum 
related  activities"  after  twenty  years,  leaving  itself  free  to 
use  its  interest  to  house  administrative  facilities. 

Condominium  ownership  by  the  School  District  is  a  novel 
proposition.   Only  since  1963  has  the  condominium  form  of  o^-mer- 
ship  been   codified  in  the  California  Civil  Code.   The  provisions 
of  the  Education  Code  do  not  deal  directly  with  condominium  owner- 
ship, but  must  be  construed  in  light  of  the  legal  interest  which 
the  School  District  will  acquire. 

The  San  Francisco  Unified  School  District  is  created  by 
and  subject  to  state  law.   Its  Board  has  only  such  powers  as  are 
granted  to  it  by  law,   Uhlman  v.  Alhambra  City  H.S.D.,  221  C.A.2d 
228,  34  C.R..  341  (1963)";;   Section  1041  of  the  Education  Code  pro- 
vides the  Board  with  the  basic  power  to  select  and  acquire  sites 
for  schools  within  the  District.   Section  1044  further  empowers 
the  Board  to  accept  gifts  on  behalf  of  the  District. 

The  School  District  would  obtain  fee  title  to  its  inter- 
est in  1855  Folsom  Street  (see  Civil  Code  §783).   The  interest 
would  be  limited  to  sole  ownership  of  an  air  envelope  encompassing 
the  interior  of  the  upper  three  floors  of  the  building,  together 
with  an  undivided  interest  in  the  common  areas  of  the  building. 
As  such,  this  interest  appears  to  be  within  the  scope  of  the 
powers  set  forth  in  sections  of  the  Education  Code  referred  to 
above . 

Condominium  ownership  will  create  certain  problems  which 
must  be  resolved  by  the  School  District. 

In  any  condominium  arrangement  the  common  areas  are 
owned  jointly  by  the  various  condominium  o^^mers.   The  expense  of 
maintaining  these  areas  is  borne  as  a  common  expense.   Under  the 
Far  West  Condominium  proposal,  the  District  would  pay  a  prorata 
share  of  such  expense.   Far  West  proposes  that  a  "management  com- 
mittee" set  the  annual  maintenance  budget;  however,  the  Board 
itself  sets  the  budget  for  the  District  and  must  establish  what 
it  will  spend  each  fiscal  year.   There  is  no  statutory  authority 
for  delegating  this  duty.   If  the  condominium  budget  is  subject 
to  approval  by  the  Board,  Far  West  must  be  willing  to  accept  the 
possibility  that  the  Board  will  not  allocate  an  amount  for  main- 
tenance which  is  agreeable  to  Far  West.   Of  course,  the  Board  may 
be  faced  with  the  same  problem,  should  Far  West  demand  a  similar 
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independent  power  to  set  its  share  of  each  year's  common  main- 
tenance expense. 

Another  problem  relates  to  ultimate  disposition  of  the 
property  in  question. 

Presently,  Far  West's  proposed  Declaration  of  Restric- 
tions prohibits  sale  of  a  condominium  interest  in  1855  Folsom 
except  to  the  other  condominium  owner.   This  restriction  may  be 
an  unreasonable  restraint  on  alienation  and  invalid  under 
California  law.   See  Civil  Code  Section  711.   Wharton  v. 
Mollinet  (1951)  103  C.A.2d  710,  229  P. 2d  861;  Hart  v.  Go'uld  (1953) 
119  C.A.2d  231,  259  P. 2d  49.   If  so,  the  eventual  disposition  of 
either  the  District's  or  Far  West's  interest  must  be  delineated  so 
as  to  protect  both  the  District's  right  of  sale  and  its  interest 
in  assuring  a  compatible  co-o"s^mer. 

If  the  School  Board  decides  to  proceed  to  acquire  the 
condominium  ownership  proposed,  the  question  still  remains  as  to 
whether  1973  bond  funds  may  be  expended  in  relation  to  such 
project. 

In  your  December  6,  1973  letter  you  pointed  out  that 
in  the  1973  bond  fund  proposal  for  repair,  reconstruction  or 
replacement  of  unsafe  school  buildings  which  do  not  meet  Field 
Act  standards,  there  was  included  an  item  of  $1,850,000  for  a 
new  school  in  the  Mission  District  to  replace  other  noncomplying 
schools  to  be  demolished,  and  asked  whether  the  1973  bond  funds 
may  be  used  for  the  purposes  above  outlined  for  the  condominium 
arrangement  in  the  Far  West  Laboratory. 

The  1973  bond  fund  proposal  was  approved  by  a  majority 
of  the  voters  of  the  City  and  County  of  San  Francisco  under  the 
provisions  of  Section  40  of  Article  13  of  the  California  Constitu- 
tion which  provides  for  the  approval  by  a  majority  vote  of  "any 
proposition  for  the  incurrence  of  indebtedness  in  the  form  of 
general  obligation  bonds  for  the  purpose  of  repairing,  reconstruct- 
ing or  replacing  public  school  buildings  determined,  in  the  manner 
prescribed  by  law,  to  be  structurally  unsafe  for  school  use." 
This  constitutional  authorization  is  an  exception  to  the  general 
requirement  of  Section  40  that  bond  proposals  be  authorized  by 
two-thirds  or  more  of  the  qualified  electors  of  the  community. 
Accordingly,  any  expenditure  from  the  bond  funds  authorized  under 
the  lesser  vote  requirement  must  fall  strictly  within  the  purposes 
stated  in  the  constitutional  exception. 

The  purpose  of  the  proposed  expenditure  from  bond  funds 
at  the  Far  West  Laboratory  as  outlined  by  you  would  be  to  establish 
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a  temporary  school  on  the  second  floor  of  the  Laboratory  for  a 
period  of  10  years  only  and  the  ultiinate  purpose  for  the  expendi- 
ture of  the  funds  would  be  to  establish  administrative  offices 
and  facilities.   This  purpose  is  not  only  foreign  to  the  purposes 
of  the  Field  Act  but  it  is  also  totally  foreign  to  the  purposes 
specified  in  Section  40  of  Article  13  of  the  Constitution  above 
quoted  for  which  bonds  may  be  issued  pursuant  to  a  majority  vote 
of  the  electorate.   I  might  also  point  out  that  the  proposed 
arrangement  is  not  compatible  with  the  item  the  School  District 
specified  in  its  bond  proposal  estimates  for  the  expenditure  of 
the  $1,850,000  of  bond  funds  which  was  for  a  new  modular  elemen- 
tary school  in  the  Mission  District.   After  the  10 -year  period 
had  elapsed,  under  the  proposal  as  outlined,  it  appears  that  the 
District  would  still  have  to  acquire  a  new  elementary  school  in 
the  Mission  District  as  a  replacement  facility  although  the 
$1,850,000  proposed  estimated  expenditure  therefor  would  have  been 
completely  utilized. 

You  are  accordingly  advised  that  you  may  not  use  the 
funds  derived  from  the  sale  of  the  1973  Public  School  Building 
Improvement  Bonds  for  the  construction  work  and  the  other  purposes 
above  outlined  at  the  Far  West  Laboratory  under  the  proposed 
condominium  arrangement. 
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In  view  of  the  intended  purpose  to  be  accomplished  by 
the  proposed  $1,850,000  expenditure  which  would  eventuate  in  the 
acquisition  of  administrative  offices  and  facilities  with  the 
bond  fund,  I  have  not  considered  the  questions  of  whether  the  use 
of  the  three  condominium  floors  for  the  immediate  purposes  as 
stated  by  you  would  under  any  circumstances  constitute  a  replace- 
ment for  the  demolished  schools  within  the  meaning  of  the  consti- 
tutional provision  and  whether  the  acquisition  of  the  condominium 
and  the  construction  work  to  be  performed  therein  would  constitute 
a  municipal  improvement  within  the  meaning  of  the  Municipal  Bond 
Act  of  1901  which  also  governs  the  expenditure  of  the  funds 
derived  from  the  bond  sale. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  A.  DeLuca 

Executive  Secretary 

Office  of  the  Mayor 

200  City  Hall 

San  Francisco,  California  94102 

Subject:   S.  F.  War  Memorial  Trustee  Can 

Serve  as  Member  of  Art  Commission 

Dear  Mr.  DeLuca: 

In  response  to  your  verbal  inquiry,  you  are  advised  that 
there  is  no  Charter  or  common  law  prohibition  against  a  member 
of  the  Board  of  Trustees  of  the  San  Francisco  War  Memorial  serv- 
ing as  a  member  of  the  Art  Commission  of  the  City  and  County. 

The  prohibition  of  Section  8.103  of  the  Charter  against 
a  person  holding  two  offices  connected  with  the  government  of  the 
City  and  County  extends  only  to  salaried  officers  and  neither  of 
these  offices  is  salaried.   Also,  there  is  no  inherent  incompati- 
bility between  these  two  offices. 

However,  the  Art  Commission  has  an  approval  function  in 
connection  with  the  erection  or  placing  of  works  of  art  on  pro- 
perty of  the  City  and  County  and  with  the  design  of  buildings  and 
structures  erected  upon  land  belonging  to  the  City  and  County  and, 
if  any  such  matter  involving  the  War  Memorial  or  the  ground  set 
aside  therefor  comes  before  the  Art  Commission  for  approval,  the 
member  of  the  Commission  who  is  also  a  member  of  the  Board  of 
Trustees  of  the  War  Memorial  must  refrain  from  voting  thereon  and 
from  participating  in  any  way  in  the  deliberations  or  decisions 
of  the  Art  Commission  in  connection  therewith. 

Very  truly  yours, 


THOMAS  M.  O'COMOR 
City  Attorney 
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Mr.  Arthur  H.  Frye,  Jr. 

General  Manager  and  Chief  Engineer 

San  Francisco  Water  Department 

425  Mason  Street 

San  Francisco,  California  94101 

Subject:  Additional  Compensation  for  Work 
Performed  Under  Contract  WD-1619 

Dear  Mr.  Frye: 

This  is  in  response  to  your  letter  of  December  27, 
1973,  wherein  you  request  advice  as  to  whether  Water  Department 
Contract  WD-1619  can  be  modified  or  adjusted  to  allow  addition- 
al compensation  for  the  reason  that  certain  bid  items  in  the 
contract  were  eliminated  by  the  Water  Department,   The  con- 
tractor contends  that  elimination  of  such  items  caused  him  to 
sustain  a  loss  on  the  remaining  portion  of  work  he  performed 
thereunder. 

As  indicated  in  your  letter.  Contract  WD-1619  is  sub- 
ject to  the  San  Francisco  Water  Department  Standard  Specifica- 
tions for  Laying  Cast  Iron  Mains.   Section  38  thereof  provides 
as  follows: 

"38.   Nat'ore  of  Estimated  Quantities;   The 
anount  of  work  to  be  done  and  material  to  be 
furnished  under  the  contract,  under  each  of  the 
items  described  in  detail  in  the  'Special  Pro- 
visions' of  the  specifications  is  estimated  as 
set  forth  on  the  Bid  Sheet  in  the  'Special  Pro- 
visions'  of  the  specifications  and  this  estimate 
will  be  used  as  a  basis  for  comparing  bids. 
The  Commission  does  not  eKpressly  or  by  implica- 
tion agree  that  the  actual  amount  of  work  or 
material  of  any  class  will  correspond  even 
approximately  to  th5.s  estimate,  but  reserves 
the  right  to  increase  or  decrease  the  amount 
of  any  class  or  portion  of  the  work  as  in  its 
opinion  mav  be  to  the  interest  of  the  Cxty. 
Some  items  may  even  be  elimiijated  from  the  work. 

"The  Contractor  shall  make  no  claims  for 
anticipated  profits,  for  loss  o£~profit,  for 
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damages,  or  any  for  extra  payment  whatever 
(except  as  provided  for  in  'Section  79 — 
Changes  and  Extra  Work'),  because  of  any  dif- 
ference between  the  amount  of  work  actually 
done  or  materials  actually  furnished  and  the 
estimated  amount  as  set  forth  in  the  Bid 
Sheet."  (Emphasis  added.) 

In  conjionction  with  the  common  law  prohibition 
against  making  a  gift  of  public  money,  Article  11,  Section  10 
of  the  Constitution  of  the  State  of  California  declares: 

•'Sec,  10.  A  local  government  body  may  not 
grant  extra  compensation  or  extra  allowance  to 
a  public  officer,  public  employee,  or  contractor 
after  service  has  been  rendered  or  a  contract 
has  been  entered  into  and  performed  in  whole  or 
in  part,  or  pay  a  claim  under  an  agreement  made 
without  authority  of  law,"  (Emphasis  added.) 

The  California  Supreme  Court  has  stated  the  following 
regarding  a  gift  of  public  money: 

".  .  .  (It)  includes  all  appropriations  of 
public  money  for  which  there  is  no  authority  or 
enforcible  claim,  or  which  rest  upon  some  moral 
or  equitable  obligation,  which  in  the  mind  of  a 
generous  or  even  a  just  individual,  dealing  with 
hiw  own  moneys,  might  prompt  him  to  recognize  as 
wortly  of  some  reward.  The  legislattire  is  to  be 
regarded  as  holding  the  public  moneys  in  trust 
for  public  puiT>oses,  and  this  limitation  of  the 
constitution  is  directed  against  its  disposal  of 
these  funds  except  in  accordance  with  such  pur- 
poses. All  those  moral  considerations  or  demands 
resting  merely  upon  some  equitable  consideration 
or  idea  of  justice,  which  in  an  individual  acting 
in  his  own  right  would  be  upheld,  are  insufficient 
as  a  basis  for  making  an  appropriation  of  public 
moneys.  An  appropriation  of  money  by  the  legis- 
latvire  for  the  relief  of  one  who  has  no  legal 
claim  therefor  must  be  regarded  as  a  gift  within 
the  meaning  of  that  term,  as  used  in  this  sec- 
tion, and  it  is  none  the  less  a  gift  that  a 
sufficient  motive  appears  for  its  appropriation, 
if  the  motive  does  not  rest  upon  a  valid  con- 
sideration ..."  Conlin  v.  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  (1893) 
95  C.17,  21-22. 
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Since  Section  38  of  the  Standard  Specifications 
explicitly  provides  for  the  elimination  of  bid  items  from  the 
work  without  allowing  extra  payment  therefor,  to  grant  such  in 
this  case  would  contravene  Article  11,  Section  10  of  the  Consti- 
tution and  the  concept  expressed  in  the  Con 1 in  case.  For  this 
reason,  Contract  WD-1519  cannot  be  modified  or  adjusted  to 
allow  the  contractor  a  higher  pa3^ent  for  the  work  he  has  per- 
formed. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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January  16,  1974 


Supervisor  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Annexation  of  the  San 

Francisco  International  Airport 

Dear  Supervisor  Feinstein: 

In  your  letter  of  November  28,  1973,  you  inquire  as 
follows : 

"The  thought  has  occurred  to  me  that  San  Francisco 
International  Airport  quite  properly  belongs  within  the 
confines  of  the  City  and  County  of  San  Francisco  since 
its  ov7nership  and  operation  lies  directly  v;ithin  our 
jurisdiction.   I  realize  that  annexation  can  be  accom- 
plished by  the  vote  of  the  people  of  the  County  but  I 
would  like  to  inquire  as  to  the  specific  requirements 
for  such  annexation.   Must  those  people  living  within  the 
area  of  annexation  vote  or  must  the  entire  County  vote? 

"Also,  I  would  like  to  inquire  whether  there  exists 
legal  precedent  for  annexation  which  would  be  analogous 
to  the  San  Francisco  International  Airport  situation. 

"May  I  also  inquire  whether  there  are  any  legal  pro- 
visions v;hereby  property  such  as  San  Francisco  International 
Airport  can  either  be  sold  to  the  County  in  which  it  rests 
or  if  the  terms  of  sale  are  not  agreeable  to  the  parties, 
by  some  legal  provision  annexed  to  the  County  of  ownership 
and  jurisdiction." 
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CONCLUSIONS 

1.  In  view  of  the  repeal  of  Article  XI  sec.  8-1/2  paragraph  six, 
et  seq.  of  the  California  Constitution,  existing  statutes  v;ould 
have  to  be  amended  or  new  statutes  enacted  before  any  extension, 
annexation  or  consolidation  of  the  San  Francisco  International 
Airport  is  attempted. 

2.  The  California  Constitution  requires  (Article  XI  sec.  1(a)) 
voter  approval  in  each  county  involved  in  a  consolidation,  but 
minor  boundary  changes  (up  to  five  miles)  may  be  accomplished 
by  approval  of  the  governing  body  in  each  county. 

3.  The  Constitution  requires  (Article  XI  sec.  2)  voter  approval  in 
each  incorporated  city  annexed  to  or  consolidated  into  another. 

4.  There  is  very  little  legal  precedent  for  annexation  analogous 

to  the  airport  situation;  such  precedents  as  exist  are  discussed, 
infra. 

5.  Charter  sec.  7.404  authorizes  the  sale  of,  and  establishes  a 
procedure  for,  the  sale  of  the  airport. 

6.  The  San  Nateo  County  Board  of  Supervisors  has  the  power  to  acquire 
real  and  personal  property  for  airport  purposes. 

DISCUSSION 

Relative  to  that  portion  of  your  letter  concerning  annexa- 
tion, I  enclose  a  copy  of  City  Attorney  Opinion  No.  1478  dated 
October  13,  1960.   That  opinion  was  based  on  Article  XI,  Section 
8-1/2  of  the  California  Constitution,  xvhich  has  since  been  repealed 
(June  2,  1970),  and  on  the  "San  Francisco  -  San  Mateo  consolidation 
act  of  1929"  (Stats.  1929  Ch.  784). 

In  place  of  Article  XI,   Section  8-1/2,  the  constitutional 
revision  adopted  on  June  2,  1970,  stated,  in  pertinent  part,  as 
follows : 

Article  XI  sec.  1(a) 

"The  State  is  divided  into  counties  V7hich  are  legal 
subdivisions  of  the  State.   The  Legislature  shall 
prescribe  uniform  procedure  for  county  formation, 
consolidation,  and  boundary  change.   Formation  or 
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consolidation  requires  approval  by  a  majority  of 
electors  voting  on  the  question  in  each  affected 
county.   A  boundary  change  requires  approval  by 
the  governing  body  of  each  affected  county." 

Article  XI  sec.  2 

"(a)  The  Legislature  shall  prescribe  uniform 
procedure  for  city  formation  and  provide  for 
city  charters. 

"(b)  Except  V7ith  approval  by  a  majority  of  its 
electors  voting  on  the  question,  a  city  may  not 
be  annexed  to  or  consolidated  into  another." 

^\^"iile  a  boundary  change  between  tv;o  counties  need  only  be 
approved  by  the  governing  body  of  each  affected  county,  acting  upon 
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problem  posed  by  your  letter,  i.e.,  annexation  of  the  San  Francisco 
International  Airport  to  the  City  and  County  of  San  Francisco. 
Government  Code  Section  23201  restricts  changing  boundary  lines 
between  counties  so  that  the  line  cannot  be  moved  a  distance  in 
excess  of  five  miles  from  its  original  location,  nor  can  the  area 
of  the  county  from  v^hich  territory  is  taken  be  reduced  by  more  than 
five  percent,  and  its  population  reduction  is  limited  to  three  per-  • 
cent.   Five  miles  south  of  the  existing  boundary  reaches  that  portion 
of  the  airport  north  of  the  San  Bruno  Avenue  interchange  on  the 
Bayshore  Freeway.   To  include  all  airport  property  northerly  of 
Millbrae  Avenue  requires  about  a  seven-mile  boundary  change. 

Extended  search  reveals  no  other  legislation  on  the 
subject  of  transferring  territory  from  one  county  to  another  except 
the  "San  Francisco  -  San  Mateo  Consolidation  Act  of  1929."   That 
act,  enacted  to  implement  Art.  XI  sec.  8-1/2,  since  repealed, 
provides  generally,  as  follows: 

Section  One  authorizes  San  Francisco  to  consolidate  with 
a  part  or  all  of  the  territory  of  San  Mateo  County  contiguous  to 
San  Francisco,  whether  such  territory  is  incorporated  or  not.   The 
added  territory  V70uld  be  an  integral  part  of  the  City  and  County  of 
San  Francisco.   The  act  next  provides  that  "if  additional  territory, 
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including  more  than  one  incorporated  City"  is  proposed  to  be  con- 
solidated with  the  City  and  County  that  an  election  has  to  be  held 
in  each  incorporated  city  on  the  question  of  consolidation.   The 
act  then  provides  that  "any  and  all  incorporated  cities,  to  which 
the  foregoing  (consolidation)  proposal  shall  have  been  submitted" 
and  which  have  voted  in  favor  thereof  together  with  such  unincor- 
porated territory  as  the  Board  of  Supervisors  of  the  City  and 
County  may  determine  to  have  included  shall  be  by  the  Board  of 
Supervisors  defined  as  a  district  and  submitted  by  the  Board  of 
Supervisors  of  San  Mateo  County  to  the  voters  of  the  entire  dis- 
trict, so  defined,  the  proposal  on  consolidation  previously  set 
forth.   Then  follow  provisions  for  holding  an  election  in  the 
entire  county  of  San  Mateo  and  an  election  in  the  entire  county 
ol'  San  Francisco. 

Although  this  statute  was  enacted  to  carry  out  the 
provisions  of  former  Art.  XI  sec.  8-1/2  paragraph  six,  it  has 
never  been  repealed.   It  appears  to  be  in  conformance  with  those 
parts  of  present  Art.  XI  sec.  1(a)  and  sec  2  requiring  elections 
on  consolidations  between  counties,  and  on  annexation  or  consoli- 
dation of  one  city  into  another.   It  also  can  meet  the  requirements 
of  Art.  XI  sec.  5,  which  provides  that  a  city  may  not  be  divided 
into  more  than  one  municipal  court  or  justice  court  district. 
However  it  is  now  of  doubtful  constitutionality  because  it  is  not 
a  uniform  procedure  for  county  consolidation,  as  required  by  Art. 
XI  sec.  1(a),  since  it  applies  only  to  San  Francisco  and  San  Mateo 
(cf  Mundell  v.  Lyons  (1920)  182  Cal  289)  holding  that  the  Legis- 
lature  could  not  alter  the  Los  Angeles-Ventura  county  boundary  by 
special  act) . 

To  what  extent  the  Legislature  would  be  willing  to  adopt 
amendments  that  would  remove  constitutional  objections  and  make  it 
easier  to  annex  the  airport  is  a  political  question,  rather  than  a 
legal  one.   The  most  favorable  provision  that  could  be  placed  into 
such  a  statute  would  be  one  permitting  non-contiguous  annexation. 
Such  a  provision  might  not  obviate  a  county-wide  election  in  San 
Mateo  County,  but  it  would  reduce  the  number  of  incorporated  cities 
in  V7hich  elections  would  have  to  be  held. 

Relative  to  sale  of  the  San  Francisco  International  Airport 
to  the  county  in  which  it  rests,   the  Board  of  Supervisors  of  San 
Mateo  County  may  provide  and  maintain  public  airports  and,  to  that 
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end,  purchase,  lease,  or  condemn  real  or  personal  property  (Gov. 
Code  sec.  26020  et  seq.).   San  Mateo  County  could  condemn  the 
airport  only  xv'i.th  the  consent  of  San  Francisco,  because  it  would 
be  unable  to  show  devotion  of  the  land  to  a  higher  public  use  than 
its  present  public  use  as  an  airport.   Any  sale  therefore  v;ould 
have  to  be  voluntary,  and  this  of  course  implies  an  agreement  as 
to  price  and  other  terms  and  conditions. 

The  airport  is  a  public  utility  (City  and  County  of  San 
Francisco  v.^  Western  Airlines  Inc.  (1962)  204  CA  2d  105)  ,  and  any 
sale  thereof  raust  follow  the  provisions  of  Charter  sec.  7.404  - 
approval  of  sale  by  the  Board  of  Supervisors  by  ordinance  submitted 
to,  and  ratified  by  the  voters  of  San  Francisco.   The  fact  that  the 
airport  is  now  under  the  jurisdiction  of  the  Airports  Commission 
does  not  change  the  legal  conclusion  that  the  airport  is  a  public 
utility.   Moreover,  Charter  sec.  7.405,  conferring  on  the  Airports 
Commission,  subject  to  approval  by  the  board,  the  exclusive  power 
to  negotiate  and  execute  leases  of  airport  lands  and  space  in 
buildings,  points  out  that  sec.  7.404  is  not  applicable  to  certain 
types  of  leases,  inferring  thereby  that  it  is  applicable  to  other 
types  of  leases  and  to  sales. 

The  other  part  of  the  question  relating  to  sale  is 
covered  in  the  discussion  on  annexation. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Dr.  Steven  P.  Morena 

Superintendent  of  Schools 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   Effect  of  Collective  Bargaining 

Ordinance  of  the  City  and  County  of 
San  Francisco  (409-73)  Upon  Classified 
Employees  of  the  School  District 

Dear  Dr.  Morena: 

This  is  in  reply  to  your  request  for  my  opinion  as  to 
what  effect,  if  any,  the  above  referred  to  ordinance  has  upon  the 
collective  bargaining  rights  of  the  classified  employees  of  the 
San  Francisco  Unified  School  District. 

You  state  in  your  letter  that  it  has  been  the  School 
District's  practice  in  the  past  to  meet  V7ith  representatives  of 
employee  organizations  to  consider  terms  of  emplo}T:ient  which  were 
within  the  authority  of  the  District;  e.g.,  those  conditions  which 
are  not  specifically  governed  by  the  Rules  and  Regulations  of  the 
Civil  Service  Comiuission,  the  Charter  and  the  Annual  Salary  Standardi- 
zation Ordinance. 

In  Letter  Opinion  No.  72-68  issued  by  this  office  on 
August  2,  1972,  it  was  concluded,  inter  alia,  that  the  employees 
in  question  (classified)  were  in  fact  the  employees  of  the  San 
Francisco  Unified  School  District  but  employed  pursuant  to  the 
civil  service  provisions  of  the  Charter.   It  v;as  further  concluded 
that  the  School  District  was  free  to  meet  and  confer  and  enter 
into  mcmoranduiiis  of  understanding  involving  issues  other  than 
Civil  Service  Rules  and  R.egulations,  and  items  such  as  wages  and 
hours  of  work,  v.'hich  are  governed  by  the  provisions  of  the  Charter 
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and  the  Annual  Salary  Standardization  Ordinance. 

The  stated  purpose  of  Ordinance  409-73  is  "to  promote 
full  comraunication  betv/een  the  City  and  County  of  San  Francisco 
and  its  employees."  While  the  School  District's  classified 
positions  are  not  "employees"  of  the  City  and  County,  Section 
13756  of  the  Education  Code  mandates  that,  in  effect,  a  large  pro- 
portion of  their  v;orIcing  conditions  are  to  be  fixed  by  the  Charter 
and  the  merit  systeia  of  the  City  and  County. 

Under  this  unique  situation  (coteirrainous  boundaries  of 
the  City  and  County  and  the  School  District)  v;hich  invokes  the 
operation  of  Education  Code  Section  13756,  there  is  the  result 
that  the  employer  (School  District)  is  limited  as  to  what  matters 
it  may  validly  meet  and  confer  on  and  reach  an  agreement.   This 
limitation  is  due  to  the  fact  that  only  the.  Ci.vil  Service  Comr.iis- 
sion  has  the  power  to  adopt  and  change  the  Pvules  and  Px.egulations 
pursuant  to  v;hich  the  classified  employees  are  employed.   (Charter 
j3.661.)   Likewise,  other  working  conditions  are  governed  by  the 
provisions  of  the  Charter,  v;hich  can  only  be  changed  by  mandate  of 
the  people,  and  the  Annual  Salary  Standardization  Ordinance  v;hich 
must  be  adopted  by  the  Board  of  Supervisors. 

The  povjers  and  duties  imposed  upon  the  Board  of  Super- 
visors and  the  Civil  Service  Commission  by  the  Charter  cannot  and 
have  not  been  delegated  to  any  other  body  to  carry  out  the  pre- 
scribed functions.   Accordingly,  any  employee  or  employee  organi- 
zation desiring  to  encourage  a  change  in  these  items  must  meet  and 
confer  with  the  duly  appointed  representative  of  the  City  and  County 
to  pursue  that  change. 

The  clear  intent  of  the  Meyors-Milias-Broxm  Act  (Govt. 
Code  §3500  et  seq.)  is  to  provide  an  opportunity  for  employees  and 
recognized  employee  organizations  to  meet  and  confer  with  their 
employer  on  wages,  hours  and  other  terms  and  conditions  of  employ- 
ment. 

Even  though  the  City  and  County  is  not  the  "employer"  of 
the  classified  employees,  it  does  prescribe  wages,  hours  and  other 
terms  and  conditions  of  employment  for  those  individuals.   Under 
the  circumstances  it  is  my  opinion  that  classified  employees  or 
organizations  representing  classified  employees  of  the  School 
District  should  be  permitted  to  m.eet  and  confer  with  representatives 
of  the  City  and  County  and,  accordingly,  should  be  governed  by  the 
provisions  of  Ordinance  No.  409-73  for  the  purposes  of  meeting  and 
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conferring  on  the  aforementioned  items.   Allowing  such  a  proced- 
ure would  not  be  violative  of  the  Meyers-Milias-Broiim  Act  inas- 
much as  to  conclude  otherwise  would  be  tantamount  to  effectively 
preclude  classified  employees  from  meeting  and  conferring  on  many 
terms  and  conditions  of  employment. 

Based  upon  the  information  contained  in  your  letter  and 
in  direct  answer  to  your  inquiry  you  are  advised  that  the  School 
District  should  continue  to  meet  and  confer  v;ith  its  classified 
employees  but  should  refrain  from  meeting  and  conferring  on  sub- 
jects \;hich  are  under  the  exclusive  jurisdiction  of  the  City  and 
County  as  set  forth  above.   The  only  changes  to  be  brought  about 
by  the  adoption  of  Ordinance  No.  409-73  affecting  classified 
employees  will  be  procedural  changes  by  the  City  and  County  in 
dealing  v;ith  said  employees. 

Very  truly  yours, 


THOi^AS  11.    O'CONNOH 
City  Attorney 


on  •  W^^  ^ 
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Eugene  S.  Hopp,  M.D. ,  President 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   Legality  of  Adopting  New 

Procedures  for  Allocating  Seats 
on  the  Certificated  Employee 
Council  (C.E.C.) 

Dear  Dr.  Hopp: 

This  is  in  reply  to  your  request  for  my  opinion  as  to  the 
legality  of  the  San  Francisco  Unified  School  District  adopting  a 
new  procedure  for  determining  seat  allocation  on  the  Certificated 
Employee  Council  (C.E.C).   Specifically,  you  desire  to  know  if 
the  School  District  could,  without  violating  the  Winton  Act, 
adopt  a  procedure  whereby  criteria  concerning  who  should  be 
counted  is  submitted  to  the  various  employee  organization  and 
the  latter  would  then  submit  verified  lists  to  the  District  which 
would  then  allocate  seats  on  the  C.E.C.  based  upon  these  lists 
and  without  utilizing  an  independent  auditor. 

The  controlling  provision  of  the  Winton  Act  (Ed.  Code 
§§13080-13090)  on  this  issue  is  Section  13087,  which  provides  in 
pertinent  part  as  follows: 

"A  public  school  employer  shall  adopt 
reasonable  rules  and  regulations  for  the 
administration  of  employer-employee  relations 
under  this  article. 

"Such  rules  and  regulations  shall  include 
provision  for  verifying  the  number  of  certifi- 
cated employees  of  the  public  school  employer 
who  are  members  in  good  standing  of  an  employee 
organization  on  the  date  of  such  verification, 
and  where  a  certificated  employee  council  is 
required  by  Section  13085,  for  the  size  of  the 
certificated  employee  council.   The  public  school 
employer  may  require  an  employee  organization  to 
submit  any  supplementary  information  or  data 
considered  by  the  public  school  employer  to  be 
necessary  to  the  verification  of  the  number  of 
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members  in  an  employee  organization  and  such 
information  or  data  shall  be  submitted  by  the 
organization  within  10  days  after  request,  ..." 

The  above  provision  clearly  imposes  a  duty  upon  the 
School  District  to  adopt  a  verification  procedure  to  ultimately 
allocate  seats  on  the  Certificated  Employee  Council.   However,  it 
is  just  as  apparent  that  there  is  no  requirement  that  said  verifi- 
cation process  must  be  conducted  by  an  independent  auditor.   It 
is  also  expressly  required  that  any  rules  and  regulations  adopted 
regarding  employee  verification  be  reasonable.   "Reasonable"  in 
this  instance  would  mean  that  the  procedures  should  equitably 
and  accurately  provide  for  the  determination  of  certificated 
employees  of  the  School  District  who  are  members  in  good  standing 
of  an  employee  organization.   Employee  organizations  having  know- 
lege  of  all  certificated  employees  of  the  School  District  could 
easily  and  accurately  verify  these  employees  who  are  members  in 
good  standing  of  a  particular  employee  organization. 

Assuming  that  the  School  District  will  make  available  to 
the  employee  organizations  lists  of  its  certificated  employees  and 
any  other  information  which  may  be  necessary,  clearly  sets  forth 
the  instructions  as  to  which  people  shall  be  counted,  and  requires 
that  said  lists  submitted  by  the  employee  organizations  must  be 
verified,  it  is  my  opinion  that  the  School  District  would  not  be 
violating  the  pertinent  provisions  of  the  Win ton  Act  if  it  then 
utilized  these  verified  lists  as  a  basis  for  allocating  seats  on 
the  C.E.C. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


1'^  ^t1 


ir.'i'i'"' 

■„v,r.'si^»''- 
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Mr.    James  I-  .    VJurm 
Assistant   General  Manager 
Personnel   Department 
Civil    Service   Commission 
151   City  Kail 
San  Francisco,    CA      94102 

Re:      Application   o£   Charter    Section   8.403 
.   to   Compensation   Determination 
for   Certain  Hospital   Classes 

Dear  Mr.    VJarm: 

In  your  letter  of  December  21,  1973,  you  raise  the 
follo'wing  questions  concerning  the  application  of  Charter 
Section  8.403  to  certain  hospital  workers  classes: 

1)  Assuming  the  application  of  Charter  Section  8.403 
to  the  hospital  workers  classes  involved,  must  the  City  and 
County  of  San  Francisco  pay  to  each  worker  a  medical  coverage 
amount  equivalent  to  that  provided  for  under  the  applicable 
private  industry  collective  bargaining  agreement? 

2)  If  such  an   equivalent  medical  coverage  payment 
is  required,  must  the  payment  vary  according  to  the  number 
of  employee  dependents  as  provided  for  in  the  collective 
bargaining  agreement?         \. 

3)  V'ould  it  be  proper  to  utilize  the  Health  System 
dependents  claimed  by  the  employee  as  a  guide  to  the  amount 
of  the  medical  coverage  payment? 
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QUESTION   ONE 

From  your    letter   of   December    21,    1973,    I   assume   that 
the   Civil   .'Service  Department   has   determined    that   there    is   a 
generally   prevailing  wage   for   comparable  work    in    San  Francisco, 
established    through   collective  bargaining,    for    the   hospital 
classes    involved.      In   such  a    case,    the   hospital   workers   would 
qualify  as   a    "group  or   craft"  within    the    intent   of   Charter 
Section   3.403.      That   section   provides    in    pertinent    part: 

"'whenever   any   groups    or   crafts    establish   a 
rate   of    pay   for    such   groups   or    crafts    through 
collective   bargaining  agreements   with   employers 
employing   such   groups   or   crafts,    and    such   rate    is 
recognized   and    paid    throughout   the    industry  and 
establishments    employing   such   groups   or   crafts    in 
San  Francisco   and    the   civil    service   commission    shall 
certify    that   such   rate    is   generally    prevailing   for 
such,   groups   or   crafts    in   private   employment   in   San 
Francisco    pursuant   to   collective   bargaining  agree- 
ments,   the   board   of    supervisors    shall  havetlie    power 
and    it    shall   be    its   duty   to   fix   such   rate  of    pay 
as    the   compensations    for    such   groups    and   crafts 
engaged    in   the  city   and   county   service.    .    .    ." 

You   state   that    there   exists    a   collective  bargaining  agreement 
for    private    industry  hospital  vjorkers   requiring   the   employer 
to    pay   directly   a   Blue  Cross    premium  for    the   employee's   health 
and   welfare.       Section   3.403   has   been    interpreted    to   require 
the   City  and   County   of   San  Francisco    to   pay   an   equivalent 
amount   to    the    employees    in   the   classes    involved    in   order    to 
equalize   coraoensation .      Adams   v.    City   and    County    of    San 
Francisco,      94   Cal.App.2d    bob    (1949).      It   makes    no   difference 
that    payment    to   a    trust   fund    is   not   involved.      The    payment  of 
the    equivalent   amount   for    the   Blue   Cross    premium  should   be 
paid    directly    to    the    employee.       (See  I^lartin   v.    City    and    County 
of    San  Francisco,    168  Cal.App.'^d   570    (1959). 

It    should   be    pointed   out    that    the   recent   amendments    to 
Charter    Section   3.423(d)    provide    that    if    the   hospital   classes 
are   compensated   according   to    the   provisions    of   Section    8.403, 
then    the   City  and   County   of    San  Francisco   shall   not  make   any 
contributions    to    the  Health    System  for    such   class   members. 
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The  only  adjustment  to  the  equivalent  amount  paid  to  the 
employee  would  be  for  the  Retirement  System  death  benefit, 
computed  actuarily. 

QUESTION  TUG 

The  Blue  Cross  premium  payment  made  by  the  private 
employers  varies  according  to  the  claimed  dependents  covered 
by  the  employee.   Since  the  compensation  thus  varies  according 
to  the  number  of  covered  dependents,  tiie  City  and  County  of 
San  Francisco  must  similarly  provide  varied  compensation 
regardless  of  Health  System  treatment  of  dependents. 

QUESTION  THREE 

I  believe  that  it  would  be  proper  for  you  to  utilize 
the  employee's  claimed  Health  System  dependents  as  a  guide 
to  determining  his  compensation.   The  employee  should  be 
entitled  to  demonstrate  that  he  has  a  greater  number  of 
dependents.   But  for  the  present,  using  the  claimed  Health 
System  dependents  would  be  a  satisfactory  procedure. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


•'Ji'^ 


.Wl.Vi'"..,.. 


->iXfVl 
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January  24,  1974 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  State  Preemption  of  Municipal  Licensing 
and  Regulation  of  Junk  Dealers 

Dear  Chief  Scott: 

This  is  in  response  to  your  letter  V7herein  you 
requested  my  opinion  V7hether  Section  21600   et  seq. 
of  the  Business  and  Professions  Code  preempt  various 
Municipal  Code  provisions  relating  to  the  licensing 
and  regulation  of  junk  dealers. 

Section  21600   et  seq.   of  the  Business  and 
Professions  Code  do  not  require  a  license  or  permit  but 
merely  require  that  records  be  kept  for  a  period  of  two 
years.   Sections  904   et  seq.   of  the  Police  Code  simi- 
larly require  such  retention  of  records. 

Section  119  of  Part  III  of  the  Municipal  Code 
goes  further  and  requires  that  a  permit  be  obtained 
and  a  license  fee  paid. 

The  California  Courts  have  long  recognized  the 
validity  of  such  m.unicipal  police  regulation  of  junk 
dealers,  and  have  upheld  such  licensing  and  permit 
regulations. 
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January  24,    1974 


Gospel   Array   V.    Citv   of   Los 
Ancveles    (1945)  .    2  7   C.2d 
232,    appeal   dismissed   331 
U.S.    543; 

Lev7is  V.    Quinn    (1933),    217 

rjair. — — 

Accordingly,  it  is  iny  opinion  that  the  municipal 
ordinances  regulating  junk  dealers  are  not  preempted 
by  the  provisions  of  Sections  21600,  et  seq.   of  the 
Business  and  Professions  Code. 


Very  truly  yours. 


THOMAS  H.  O'COL^^OR 
City  Attorney 


•.\\v\^ 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC    UERARY 


Mr.  Joseph  E.  Tinney,  Assessor 

101  City  Hall 

San  Francisco,    California     94102 

Attention:      Mr.    R.    F.    Ritchie 

Director   of   Assessment  Services 

Subject:      Welfare   Exemption    Claim: 

Genesis   Church  and  Ecumenical   Center 

Dear  Mr.    Tinney: 

This  is  in  response  to  your  letter  of  December  17,  1973, 
requesting  my  opinion  as  to  whether  or  not  the  personal  property 
of  the  Genesis  Church  and  Ecumenical  Center,  hereinafter  called 
"applicant,"  qualifies  in  whole  or  in  part,  for  the  "welfare 
exemption,"  and  also  requesting  that  I  review  and  comment  upon 
certain  organizational  and  financial  data  concerning  the  appli- 
cant. 

Your  letter  requesting  my  opinion  discloses  that  the 
State  Board  of  Equalization  conducted  a  hearing  on  October  16, 
1973,  and  found  the  applicant  eligible  for  the  "welfare 
exemption"  under  the  provisions  of  section  254.5  of  the  Revenue 
and  Taxation  Code,  reversing  its  previous  finding  of  ineligi- 
bility. 

Section  254.5  provides  in  pertinent  part: 

"The  board  shall  make  a  finding  as  to  the 
eligibility  of  each  applicant  and  the  applicant's 
property  and  shall  forward  its  findings  to  the 
assessor  .  .  .   The  assessor  may  deny  the  claim^^ 
of  an  applicant  the  board  finds  eligible  ..." 
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sta?ufmust  f?n!i?  'n'^r^  situation,  the  applicant's  exempt 
status  must  finally  be  determined  by  the  Assessor. 

a  corpora?iororor^^''i°''  ^^^^^^^^  ^^  whether  the  applicant  is 
purposes  wi?hin?hS^'    ^"'^  operated  for  religious  or   charitable 
the  ?a!iforn?i  r^   .'"r!^^"^  °^  section  Ic  of  article  XIII  of 
TaxaSoi  ?oSe?  ^°"^^^^^^^°"  ^^^   -action  214  of  the  Revenue  and 

fies  foJ\he'^"Lf?''  ^°''   ^°  conclude  that  the  applicant  quali- 
iivestiaatioH  r?.ll^lt   ^^^'"Ption, "  you  must  determine  from  your 
organization   and  .•  ^^  "^^"^^  ^"^  operation  of  the  applicant's 
the  exemptiSA   hL  k^  ^seof  the  property  for  which  it  claims 
ciLrcSnsiJtnt-?;   ?^^";  iILl££t,  in  accordance  with  the  above 
t-Ltea  constitutional  and  statutory  provisions. 

the  "welfar^'^^v^"  ?^  establishing  that  property  is  entitled  to 
all  reasonabirr^Ki^'^   ""  "P°"  ^^^  organization  claiming  it, 
bili?v  o?  ?h^    ""^^^  '""^^  ^^  resolved  in  favor  of  the  taxa- 
of  S  Anap?;/''?rS''r.  cedars  of  Lebanon  Hospital  v.  County 

^^THnnlS^i^A  I   ^^^'^^    ^'"  ^-^'^"^'  ^°°^y  institute  of  SciLce 

J^^^f^^$^^|_il^i_Angeles,  105  Cal.App.2d  10/  (1951);  Good^^iII 

inaustries  v.  county  of  ips  Angeles.  117  C.A.2d  19  (1953T: 

provides^in^n^.i''  of  article  XIII  of  the  California  Constitution 
provides  m  pertinent  part  as  follows : 

...  the  Legislature  may  exempt  from 
taxation  all  or  any  portion  of  property  used 
exclusively  for  religious,  hospital  or  chari- 
table purposes  and  owned  by  community  chests, 
runds,  foundations  or  corporations  organized 
and  operated  for  religious,  hospital  or  chari- 
table purposes,  not  conducted  for  profit  and 
no  part  of  the  net  earnings  of  which  inures  to 
tne  benefit  of  any  private  shareholder  or 
individual. " 

Pn^r^^o^"^^^  Legislature,  in  implementing  article  XIII,  section  Ic, 

?14   knoSr^°:?H'^'  °f.^^^  ^^^^""^  ^"^  Taxation  Code!   Section 
^14,  known  as  the  "welfare  exemption,"  states  in  material  part: 
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"Property  used  exclusively  for  religious, 
hospital,  scientific,  or  charitable  purposes  owned 
and  operated  by  community  chests,  funds,  founda- 
tions or  corporations  organized  and  operated  for 
religious,  hospital,  scientific,  or  charitable 
purposes  is  exempt  from  taxation  if : 

"(1)   The  owner  is  not  organized  or  operated 
for  profit;  .  .  . 

"(2)   No  part  of  the  net  earnings  of  the  owner 
inures'  to  the  benefit  of  any  private  shareholder 
or  individual; 

"(3)   The  property  is  used  for  the  actual 
operation  of  the  exempt  activity,  and  does  not 
exceed  an  amount  of  property  reasonably  necessary 
to  the  accomplishment  of  the  exempt  purpose; 

"(4)   The  property  is  not  used  or  operated 
by  the  owner  or  by  any  other  person  so  as  to 
benefit  any  officer,  trustee,  director,  share- 
holder, member,  employee,  contributor,  or  bond- 
holder of  the  owner  or  operator,  or  any  other 
person,  through  the  distribution  of  profits,  pay- 
ment of  excessive  charges  or  compensations  or  the 
more  advantageous  pursuit  of  their  business  or 
profession; 

"(5)   The  property  is  not  used  by  the  owner 
or  members  thereof  for  fraternal  or  lodge  purposes, 
or  for  social  club  purposes  except  where  such  use 
is  clearly  incidental  to  a  primary  religious, 
hospital,  scientific,  or  charitable  purpose; 

"(6)   The  property  is  irrevocably  dedicated 
to  religious,  charitable,  scientific,  or  hospital 
purposes  and  upon  the  liquidation,  dissolution  or 
abandonment  of  the  owner  will  not  inure  to  the 
benefit  of  any  private  person  except  a  fund,  founda- 
tion or  corporation  organized  and  operated  for 
religious,  hospital,  scientific,  or  charitable 
purposes ; 


Mr. 


Joseph  E.  Tinney 
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for  s;"/e'ntiJi:  11^^1111'   j^  -^^^  exclusively 

or  institution  whi?h  l^  iL"^^*^  ^i'  ^  foundation 

wath  the  foregoing  reau?rf^^'°"  ^°  complying 

°^'j^^-itable  orgfnIz^tionr?n'  '°'  '^"  exemption 
chartered  by  the  Congress  o^^k^^"^""^^'  ^^^  i^een 
(except  that  this  reonf      ^^^  United  States 
When  the  scientific  ^urnr^^"^  "^^^^  "°t  ^PPly 
and  Whose  objects  arfthefn/'"  ""''""^  resLrch)  , 
?or  Jk^""^^^^^  investiqatLn    ''"^^"'^"^  °f  conduct 
^o-  the  benefit  of  thTc'ol^I.T^-J.-f ^^iscovery 


The  court«5   i »,  •  ^ 
article  VTTT    '-^ '    m  interpret] nrr  t-K 

"iter.a  fcr'dfr"°".l=  »"^  "«!o'''2-4"L°"'  '^°'"P°"-nts  of 
"  determining  eligibility.    '   ^  =^'  *°'^th  the 

P  Re?ig"us"orcharrL^Ky  ^^  "^'"'   Exclusively  , 
Not  Exceed  an  ^cSj'^of  P^^  Purposes,  and  Must 


Baptist  Churr-h      ^"^   """^  ''s  in  such  use  „ri^  ?''  '^^ligious  or 

whether  prope^t^  %^''^"^P^  "^e.   The  test  foJ  S  ^  ""  ''^^  °^^"^^  as 
gious  or  char.>?K?^  ^  ^°^P°^ation  is  used^  determining 
essential   fi^^^^  Purposes  is  not  wh  J^  exclusively  for  reli- 
ef ^h^    '  ^"dispensable   and  L     whether  the  property  is 


35  c 


iyzing  the 


Letter  Opinion  No.  7^-12 
Mr.  Joseph  E.  Tinney  5  February  4,  1974 


instant  situation.   In  the  Y.M.C.A.case,  portions  of  Y.M.C.A.'s 
buildings,  housing  a  restaurant,  and  various  shops  and  stores, 
some  of  v/hich  were  operated  by  independent  contractors,  and 
others  of  which  were  operated  by  Y.M.C.A.  employees,  were  held 
to  be  taxable.   Justice  Spence,  in  speaking  for  the  majority 
of  the  Supreme  Court,  stated: 

"...  conceding  the  praiseworthy  motives 
underlying  the  establishment  of  these  respective 
facilities  as  outlined  by  plaintiff,  it  must  be 
.  remembered  that  the  test  for  the  welfare  exemption 
is  not  'the  number  of  good  purposes  to  which  plain- 
tiff ' s  property  may  be  put  nor  the  amount  of  bene- 
fit that  may  be  derived  therefrom  by  plaintiff's 
members  as  well  as  the  general  public,  but  whether 
the  property  may  reasonably  be   regarded  as 
'exclusively  used'  for  exempt  purposes.   Under  the 
agreed  facts  here,  the  conclusion  is  inescapable 
that  the  restaurant,  as  well  as  the  tailor  and 
barber  shops,  all  available  to  the  public  as  well 
as  to  plaintiff's  members,  and  charging  standard 
prices  for  their  respective  services  in  competition 
with  like  enterprises  maintained  in  the  community, 
are  largely  commercial  in  character  and  properly 
classifiable  as  business  ventures.   That  the  money 
derived  therefrom  may  be  used  exclusively  for 
plaintiff's  operational  upkeep  as  a  charitable 
organization  (Cypress  Lawn  Cemetery  Ass'n  v.  San 
Francisco  (1931),  supra,  211  Cal.  387,  390)  or  that 
such  facilities  may  be  desirable  in  the  promotion  of 
plaintiff's  general  service  plan  does  not  alter  the 
fact  that  they  involve  the  use  of  portions  of  plain- 
tiff's property  for  facilities  which  are  not  merely 
.  incidental  to  and  reasonably  necessary  for  the 
accomplishment  of  exempt  purposes.   (Y.M.C.A.  of 
Lincoln  v.  Lancaster  County  (1921),  supra,  106  Neb. 
105  [182  N.W.  593,  596,  34  A.L.R.  1060].)   It  is 
true,  as  plaintiff  contends,  that  in  the  last  cited 
case  the  restaurant  facility  maintained  on  the 
Y.M.C.A.  property  and  held  to  constitute  'a  commercial 
enterprise'  so  as  not  to  be  tax  exempt,  was  rented  to 
outside  parties  rather  than  operated  by  Y.M.C.A. 
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employees  as  is  the  situation  here.   Nevertheless 
the  absence  of  such  consideration  alone  does  not 
establish  the  propriety  of  plaintiff's  exemption 
claim  on  this  particular  facility  in  view  of  its 
service  of  the  general  public  and  the  basic  com- 
petitive nature  of  its  operation  in  relation  to 
similar  business  in  the  community  that  is  taxable. 
Y.W.C.A.  v.  City  of  New  York  (1926),  217  App.Div. 
406  [216  N.Y.S.  248,  252-253].)   The  restaurant  as 
here  conducted  is  in  nowise  integrated  into  any 
educational  or  training  program  on  the  part  of 
plaintiff  in  the  sense  that  its  members  prepared 
the  meals  incident  to  the  learning  of  the  art  of 
cooking  as  a  gainful  occupation,  such  as  was  a 
material  consideration  in  the  case  of  Young  Women ' s 
Christian  Ass'n  v.  Baumann,  supra,  344  Mo.  898 
[130  S.W.2d  499,  502],  for  the  exemption  of  the 
cafeteria  there  involved. 

"The  same  essential  competitive,  commercial 
features  prevail  with  respect  to  plaintiff's  tailor 
and  barber  shops,  whether  rented  to  outside  parties 
or  operated  by  its  employees,  so  as  to  deprive  these 
facilities  of  a  tax  exempt  status.   The  fact  that 
the  restaurant  and  the  shops  may  be  maintained  at  a 
net  financial  loss  or  serve  primarily  plaintiff's 
own  members  does  not  determine  their  tax  exempt 
status,  for  use  of  the  property  is  the  criterion  of 
the  welfare  exemption  law,  not  its  self-sustaining 
ability  or  the  precise  extent  of  its  service  to  the 
public  at  large.   Likewise  commercial  in  aspect  was 
the  expanded  'gym  store,'  with  a  competitive  line  of 
merchandise  extending  beyond  the  requirements  of 
plaintiff's  athletic  and  recreational  facilities. 
V^lhile  such  expanded  inventory  was  temporary,  so  long 
as  such  store  continued  to  serve  the  general  public, 
the  portion  of  the  property  occupied  by  it  was  not 
entitled  to  an  exempt  status.   And  finally,  consistent 
with  the  recognized  rule  that  property  of  such  an 
institution  as  the  Y.M.C.A.  or  Y.W.C.A.  'leased  or 
rented  for  business  purposes  is  generally  held  not 
exempt  from  taxation'  under  such  exemption  law  as 
is  here  involved,  'although  the  proceeds  derived 
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in  [that]  manner  are  applied  to  the  purposes  of 
the  organization'  (51  Am.Jur.  §642,  p.  611;  34 
A.L.R.  1072;  81  A.L.R.  1457),  the  rented  office 
space  to  the  Selective  Service  Board  cannot  be 
held  tax  exempt." 

In  Cedars  of  Lebanon  Hospital  v.  County  of  Los  Angeles, 
supra,  35  Cal.2d  729  (1950),  the  court  examined  the  question 
whether  hospital  property  used  to  house  a  fund  raising  "thrift 
shop,"  was  exempt  from  taxation,  and  held  that  such  enterprise 
was  to  be  classified  as  an  independent  undertaking  not  inci- 
dental to  and  reasonably  necessary  for  the  accomplishment  of 
hospital  purposes  and  not  exempt  from  taxation. 

Accordingly,  the  rule  that  is  derived  in  light  of  the 
Y.M.C.A.  decision,  and  the  cases  concomitant,  is  that  facilities 
which  are  largely  commercial  in  character  or  not  merely  inci- 
dental to  and  reasonably  necessary  for  the  accomplishment  of 
the  exempt  purposes  are  taxable,  notwithstanding  the  fact  that 
funds  derived  therefrom,  may  be  used  exclusively  to  carry  out 
the  organization's  charitable  activities. 

Property  Must  Be  Owned  and  Operated 
By  the  Exempt  Organization. 

Property  must  be  owned  and  operated  by  the  exempt  organ- 
ization.  Property  is  not  exempt  if  owned  by  an  exempt  organ- 
ization, but  operated  by  another  separate  entity,  unless  the 
latter  can  also  qualify  for  the  exemption.   If  the  operator  is 
not  also  eligible  for  the  exemption,  the  property  may  be  assessed 
either  to  the  owner  or  to  the  operator  pursuant  to  section  405 
of  the  Revenue  and  Taxation  Code. 

Organized  and  Operated  For  Religious 
Or  Charitable  Purposes. 

The  proper  interpretation  of  "religious,"  in  tax  exemption 
matters,  should  not  include  any  reference  to  whether  the  beliefs 
involved  are  theistic  or  nontheistic.   Religion  simply  means  a 
belief,  not  necessarily  with  reference  to  supernatural  powers, 
and  includes  a  cult  involving  gregarious  association  openly 
expressing  the  belief,  a  system  of  moral  practice  directly 
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resulting  from  adherence  to  the  belief,  and  an  organization 
within  the  cult  designed  to  observe  the  tenets  of  the  belief. 
Fellowship  of  Humanity  v.  County  of  Alameda,  153  C.A.2d  673 
(1957)  .   See  also  Walz  v.  Tax  Commission  ,"~3 9 7  U.S.  664  (1970); 
McGowan  v.  Maryland,  366  U.S.  420  (1961) . 

The  term  "charitable"  as  used  in  article  XIII,  section  Ic 
and  section  214,  has  been  given  a  broad  construction  by  the 
California  courts. 

In  Lundberg  v.  County  of  Alameda,  46  Cal.2d  644  (1956), 
the  California  Supreme  Court  construed  the  word  "charitable" 
as  applied  to 'the  19  51  amendment  to  section  214  which  exempted 
property  "used  exclusively  for  school  purposes  of  less  than 
collegiate  grade."   In  holding  that  such  educational  purposes 
are  charitable,  the  court  stated  at  page  649: 

" '  .  .  .  The  term  charity  has  been  defined 
in  a  number  of  California  cases  as  'Q  gift  to  be 
applied  consistently  with  existing  laws,  for  the 
benefit  of  an  indefinite  number  of  persons — either 
by  bringing  their  hearts  under  the  influence  of 
education,  or  religion,  by  relieving  their  bodies 
from  disease,  suffering,  or  constraint,  by  assisting 
them  to  establish  themselves  in  life,  or  by  erecting 
or  maintaining  public  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government." 
[Citations] . '" 

"The  court  pointed  out  that  charity  is  not  con- 
fined to  the  relief  of  the  needy  and  destitute  but 
comprehends  '"as  well  activities  which  are  humani- 
tarian in  nature  and  rendered  for  the  general 
improvement  and  betterment  of  mankind,  though  the 
recipients  of  such  benefits  may  be  able  to  pay  at 
least  in  part  therefor.  .  .  ."'   46  Cal.2d  at 
p.  650;  see  also  Young  Men's  Christian  Association 
V.  County  of  Los  Angeles,  35  Cal.2d  760,  768  (1950). 

"Moreover,  the  court  relied  upon  the  definition 
of  charity  set  forth  in  Estate  of  Henderson,  17  Cal. 
2d  853,  857  (1941),  where  it  was  stated: 
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-ade  f^r  a'?h:ritablf ''"^'"  '^  •'   ^^^  ^^  " 
accomplishments  a?e  0/''''?°'^'  ^^^  ^^"^^  ^"^^ 
political  orgeneralL"^t^'°^"'  ^^"^^tional, 
kind.  .      ?f?  Si  ^°?^^^  interest  to  man- 
stitute  either  ih.^^  ultimate  recipients  con- 

unascertainaSL  and  ?3''?''^^  ^"  ^  "^^^^  °^  ^" 
•  •  .   The  chaJitnhi   ^f^""^^^  portion  thereof, 
is  c^etermlneS^^f  ,^^%-f-^of_an  institution 

in  Stoc]f?or2?v?c  Theatre^r'^SL'^f  ^!^^^^°"^'  ^^^  Supreme  Court, 
corporation,  which  offered  Jo  ^k   ^  "°nP^ofit  civic  theatre 

and  musicals.  Produced  entirely  bv^J^fJ^^  ^""^'^^  P°P"^^^  Pl^^^ 
exempt  under  section  214  nn  fh   k^  ^"^^teurs,  was  implicitly 
poses,  as  well  as  i?s  act?vS^?    ^^u^  ^^^^  ^^^  corporate  pur- 
to  providing  educational  b^n^fff'  ^^°u^'^  ^^^^  ^^  was  dedicated 
both  to  those  who  took  parrtn   f  with  regard  to  dramatic  art, 
audiences  and,  where  itH.^-i^^  Productions  and  to  its 
for  its  audiences  and  an  nnn^^^    !  ^i^°  provided  entertainment 
productions  to  assert  thei^'^^^J"''"^^  f°^  ^^°"^  ^"^^9^^  in  its 
upon  the  rule  in  Lundbera  ^^   i''''^''^^  talents.   Amplifying 
^s  a  gift  to  an  i^SfllEI?;  ^^J^^ourt  asserted  that  Shere  there 
"charitable"  encompasses  a  w^d^r"  °'  ^5^  community,  the  word 
to  the  con^unity,  LcL^din^^^d'ucJ^L^^f  aJtlil^L^^!  '^"^''^'^^ 

camp  operated^Sf  f  chaJitaST:  '''""  ^P?''"^  ^°  ^^^"^P^  ^  ^^Y^  ' 
^:£Hl£i££^Eoys'  ciuS   inc   V  V"°"P''°^^^  corporation,  San 

dormitory  accommodations   althouah    ^"J^^^^^^  devoted  to 
was  made,  where  thev  werp  nrif^^^S  ^  "^^^^rate  charge  therefor 
to  and  reasonably  necessarv'^lof^H  ^^  ^  '°""  ^"^  "^^^  incidental 
organization's  reliainnrf^^   k  ^^  accomplishment  of  the 
^^^-^Q2£l£sv!  5oun?i  of  ?of  f^^\^^^^^   purposes.   Y.M.C.A.  of 

^:2H"ty  of  Los  Angeles,  .^npr-.n   35  C.2d  760  (1950). 

courts  where^he^aLeoSdVh^^-TuTP^^^"  ^^^  ^^^"  ^^"i^d  by  the 
the  community  aj  a  whotf  f^^^^^^^^^   activity  did  not  benefit 
portion  thereo?!   clJif ornL^Col  r'"^^^^^'""^'^  ^"'^  indefinite 
C2Hilty_ofLos  AngellF^^f?^\^ 
°^g^HIT^ti^7r5?5?I5||'  ^T  "^-^'^d  702  (19/2);  and  where  an 

n  provided  only  housing  for  the  elderly,  who  were 
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required  to  pay  the  full  cost  thereof  and  did  not  receive  the 
care  that  the  courts  have  said  is  an  essential  requirement  of 
homes  for  the  aged  under  the  welfare  exemption.   Martin  Luther 
Homes  v.  County  of  Los  Angeles,  12  C.A.3d  205  (1970). 

In  Calif.  College  of  Mortuary  Science,  the  court  in 
denying  the  applicant's  claim  of  exemption  stated: 

"The  taxpayer's  .  .  .  training  in  embalming 
.  and  in  every  phase  of  funeral  service  does  not 
benefit  primarily  the  community  as  a  whole  or  an 

•  unascer,tainable  and  indefinite  portion  thereof, 
but  benefits  instead  primarily  a  definite  segment 
thereof,  namely,  the  funeral  service  industry  by 
providing  for  it  completely  trained  personnel." 

[P.  705.] 

In  Martin  Luther  Homes,  the  Court  distinguished  the 
applicant's  exempt  community  centers  from  its  business  activi- 
ties stating: 

"The  only  services  which  .  .  .  were  furnished 
by  plaintiff  itself  were  the  recreational,  social, 
religious  and  cultural  activities  conducted  at  and 
through  the  community  centers  .  .  .   These  centers 

•  were  for  the  benefit  of  the  community  as  a  whole. 
Plaintiff  applied  for  and  received  tax  exemption 
for  the  community  centers  upon  the  representation 
that  each  was  a  '  meeting  place  for  Senior  Citizens 
.  .  .  '   The  fact  that  plaintiff  provided  this  kind 
of  community  service  nearby  did  not  make  its  business 
of  renting  homes  charitable."   [P.  213.] 

The  Owner  Must  Not  Be  Organized 

Or  Operated  For  Profit. 

The  owner  and  operator  of  the  property  must  not  be 
organized  or  operated  for  profit.   A  corporation  incorporated 
under  the  nonprofit  corporation  laws  of  this  state  (Part  I, 
Division  II,  Title  I  of  the  California  Corporations  Code)  or 
of  another  jurisdiction  will  usually  qualify  as  not  organized 
for  profit,  but  such  an  entity  must  still  meet  the  requirements 
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that  it  is  not  operated  for  profit.   The  statute  provides  only 
for  the  exclusion  of  property  operated  for  profit.   The  deter- 
mining factor  is  not  whether  a  profit  was,  in  fact,  realized, 
but  whether  the  purpose  for  which  the  property  was  operated 
was  that  of  making  a  profit.   [Emphasis  added.]  , 

No  Part  of  the  Net  Earnings  of  the 

Owner  Can  Inure  to  the  Benefit  of 

Any  Private  Shareholder  or  Individual. 

Both  the  Constitution  and  the  Revenue  and  Taxation  Code 
require  that  no  part  of  the  net  earnings  of  the  organization 
claiming  the  exemption  inures  to  the  benefit  of  any  private 
shareholder  or  individual.   The  requirement  prevents  the  owner 
and  operator  from  giving  any  special  privilege,  either  directly 
or  indirectly,  to  its  members  or  private  individuals.   Operat- 
ing expenses  and  salaries  must  bear  a  reasonable  relationship 
to  the  usual  cost  of  the  goods  or  services  acquired.   The 
Assessor  should  use  as  a  basis  of  comparison  the  amount  paid 
for  services  and  salaries  in  comparable  public  institutions. 
(See  Rev.  &  Tax.  Code  §254.5.)   If  the  foregoing  standard  is 
not  met,  it  is  incumbent  upon  the  applicant  to  establish  that 
any  payment  was  reasonable  under  the  circumstances. 

Net  earnings  would  clearly  inure  to  the, benefit  of  a 
private  person  where  the  payment  of  the  salary  of  an  officer 
or  employee  is  contingent  upon  the  amount  of  net  earnings. 
A  part  of  the  net  earnings  does  not  inure  to  the  benefit  of 
private  shareholders  or  individuals,  however,  by  reason  of  the 
payment  of  interest  upon  a  promissory  note  or  debenture  which 
is  in  the  form  of  an  obligation  to  pay  only  out  of  net  earnings; 
provided  the  instrument  represents  a  creditor's  interest,  and 
not  an  ownership  interest.   St.  Francis  Memorial  Hospital  v. 
City  and  County  of  San  Francisco,  137  C.A.2d  321  (1955). 

This  requirement  must  be  distinguished  from  the  require- 
ment of  section  214(4),  that  the  property  claimed  to  be  exempt 
is  not  used  or  operated  to  benefit  any  private  person.   Section 
214(2)  is  concerned  with  the  financial  operation  of  the  organ- 
ization claiming  the  exemption;  section  214(4)  is  concerned 
with  the  use  of  the  property. 


Letter  Opinion  No.    74-12 

Mr.    Joseph   E.    Tinney  n, 

■^■^  February   4,    1974 

OnL^f°r''^y  ^""^^  Not  Be   Used   or 


private^pLson''througr?he  dLt??bu?"  ^^^^^^^^^o  benefit  any 
excessive  charges  or  comnLf^^    ^^"""^  °^  profits,  payment  of 
pursuit  of  his^business  ofoJof^^'-^^  ^"^^  '"^^^  advantageous 
similar  to  the  one  ?hat  no  P^°f^^f^°"-   This  requirement  is 
owner  and  ope?a?S?  ma  J  i  nn  ^^^  °£  ^^^  "^^  earnings  of  the 
son.   It  is'^to  be  dTstiiSuf^h^S  "^^^  ^^"^''^  °'  ^"^  P^^^^^e  per- 
is concerned  with  the  on?r^^    '  however,  in  that  section  214(4) 
than  with  the  earninas  r^f^^"''  °^  ""^^   property  itself  rather 
institution  may  ha^S  no  !  "^^^"^  therefrom.   Thus,  although  an 
if  the  property  c?ILed  tnT""^^ '    ^^^  exemption  must  be  dinied 

advantage, "^pecunJaJy  or  o^herwlsf'^of '^  "'"^  ?"  °P"""'"^  ^°  ^^ 

J'  '^■L    oT:nerwase,  of  a  private  person. 

hear  a  reasSS^SJe'L'lat^ionshfp'to  ?^°P^^^^'  accordingly,  must 
property  used  bv  comnJv^S?   ^u^   ^^^  operating  costs  of  similar 
made  to  delray  the  costs  ol  P^^^^ J. institutions .   If  charges  are 
he  given  any  office?   pL?^  operation,  no  special  privilege  can 
any  other  private  ne;.on^n '•  J""  "'^"^^^  °^  ^^^  institution  or 
operated  a?  Jnet  nrof??*     t   ^^   ^^^   property  happens  to  have 
exempt  purposes  of ^Jhf'  f^^^^  P^°fit  must  be  devoted  to  the 

(1954)."^  SeHlso  Sutterfio'^^'^'^"--  ''  ^^^ '  ^^^-  ^^^^^  ^^^ '  ^^^ 
(1952),  ...  c,  ^g^.g^^^^yigiP^-^.  City  of  Sacramento.  39  C.2d  33 

supra,  '^...^--^^^^^^Ilir^sp.    v.  city  .  cHTntv  of  .,r,  , 


Property  Must  Be  Irrevocably  Dedicated 
to  Exempt  Purposes  and  Must  Not  Inure  to 
the  Benefit  of  Any  Private  Person  on  Dis- 
solution, Liquidation,  or  Abandonment  of 
Owner. 


cably  dlTilttea'tl^tl—''^"    ^\^^  ^"^^  property  must  be  Irrevo- 
hoqnT^^T  religious,  charitable,  scientific   or 

ab^Lonme^rSr^L"""  "^^"-""^  liquidation,  dissolution!  or 
private  person  exn.nr^%""^'  T^   ^"^^^  ^°  ^^^  ^^^^^i^  of  any 
ized  and  oDe?at^i  ?^   ^  f""*^'  f°""dation,  or  corporation  organ- 
operated  for  religious,  hospital,  scientific,  or 
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AfLcIatIon'vV"'i""'f  "°  ""^"^^^  purposes.   Pasadena  Hospital 
fffg£i£ii2£Ui^_County  of  Los  Angeles.  35  Cal.2d  779;  8  Ops.  Cal. 


the 
e 

^ 1 

Ops, 
County  of  Los 


in  the  Articles  of  Incorporati( 


one  of  the 
Lts  assets  as  set 


ation  of  T>-,,.+-   ^    ?.    -incorporation.  Constitution,  or  Declar- 

in  ?he  PasadPnn^f  ^''•r'^t^^  ^""^   institution  is  operating.   Thus, 
^;;^^^^^yg^giH^ospital  Association  case,  the  court  refused  to 

its  art??iIfT^°^"^^^^  ^^^  institution  was  empowered  under 
permanei?!!  ?f  ^"^^^Poration  to  use  and  divert,  ultimately  and 
permanently,  its  assets  to  nonexempt  uses. 


dedica^-ion\   K     P^^POses  may  be  used  for  the  irrevocable 
»jt:uicarion  to  be  proper. 

case  stn!^^H^?H^5°""u^  Supreme  Court  in  the  Stockton  Civic  Theatre 

case  stated  that  ■'charitable  purposes  embraced  educational 

prior  to  the  enactment  of  Section  21- 
would  be  acceptable.   However,  since 


?he^?er^.'-'  7^'^^^^°''?.'  P^^°^  ^°  the  enactm^nt'oi  S^ctionlu .  01 , 
tne  term   educational"  would  be  !^^n^r.^^Y.^^        m^,..^„^>-   .,-^^„ 


OctnlTPr-  <;   iQ^r  r.  ■     "v-1-ciJi.auj.e.   nowever ,  since 

as  such  .r.      I    '    ^^^J^°"  214.01  must  be  strictly  adhered  to  and 

delet^^K  ^    Y"   "^^^"^  ^^^"  ^^^  f°"^  stated  purposes  must  be 
aeieted  by  amendment. 

ednr-^^i!!^'"^^  ""^  ""^^  ^^  ^"""^^   ^^^^   charitable  purposes  embrace 
PurDo^P^i  P"^P°sfS'  this  does  not  mean  that  all  educational   . 
fare  PvLS^^  charitable  purposes  within  the  meaning  of  the  wel- 
anrt^hf   Ek''°'''  ^^^""^   ^"™^"  experience  in  a  sense  is  educational 
wSrd  "nL   iW°''n  ^°^^   "°^  ^^^^  ^s  restricted  a  meaning  as  the 
morf  rJlll  fl^'i      ^^^  language  of  Section  214.01  requires  a 

w?^L  r^       .^^^^^'"^''^  ^^^"  the  word  "educational"  standing 
without  limitation. 
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incorpor^tiordfnc;?'  "'r-'";.'"^  '^^'  ''   ^^^  ^^-^-^  -' 
the  applicant  shal?  havff" ^•^''\P^°P^^  irrevocable  dedication, 
in  which  to  Lend  the  I?tiP?^^  the  next  succeeding  lien  date 
certified  copy  to  th^  r^  S   !  °^  incorporation  and  submit  a 
and  the  appJica^?  is  oth^^  •    ^^^f ^i^^^ion.   if  this  is  done  , 
be  in  order  otherwise  qualified,  the  exemption  shall  • 

canfs  littcllTlTtn'^rn^''   ^°:?^  ""^^"^"^  ^  ^^^^  reviewed  the  appli- 
State  on  8^?ober  2  ^"^°^P°f ^^lon,  filed  with  the  Secretary  of 

the  Secretary  of  sLtl   l'   r^^^u^""  ""^^^   amendments  filed  with 

reviewed  the^pplf  can?.  ^'^  November  13,  1973.   I  have  also 

and  the  financial  sSL^  exemption  claim  filed  March  15,  1973, 

ing   June    3r:Ta%;llTeTllT97T:'   ''^^^^°   '°^  ^^^^°^^   ^"^- 

is  organiLf  unde^thf  g2nerarnn'°"  ^"f'"'"  "^""  ^^"  applicant' 
the  State  of  Ca]ffn^n?  ^^  ^^^  nonprofit  corporation  laws  of 
church  and  ecumenirJ?    ^/   ""^^   primary  purpose  of  operating  a 
applicant  i J  oraSii^idf^-  /^^  Articles  set  forth  that  the 
or  pecuniary  SeneJits  a?e  to^'  °'  ^^^P^^^i^  ^-d  that  no  assets 
private  individual    tk      '""''"  ^°  ^"^  trustee,  member,  or 
been  i^revoclb^y  d^dicaL^r'^'H^"''  '"^°"^  °'  ^^^  applicant  have 
poses    In  ?h^  L   ?  ^  ?  ^°  charitable  and  educational  pur- 

designateS  fSj  dlSt^-H  .'"^"'''^^'■°"  ^^^  applicant's  assets  are 
tabllentity?   ^^^^^^^"^lon  to  an  appropriate  tax  exempt  chari- 

matter  of  iJw^%hf  ^^^,  ^°^^g°i"g'  it  is  my  opinion  that  as  a 
with  ar?Zcie  XTTT   ^^^^^^^"^  has  been  organized  in  accordance 
and  sectioi  214  n;  ^^^i^"  '"^  °^  ^^^  California  Constitution 
the  Sasis  Sf  thP  fnf    ''r^''"^  ^^'^  Taxation  Code;  however,  on 
of  f^nl^r.      ^    1      information  submitted,  I  cannot  as  a  matter 
?Ln  and  h"     ^^^^'^  ^^^  applicant  has  operated  its  organiza- 
provisions    ^h^^'  property  in  accordance  with  the  sLe 
pxovisions.   [Emphasis  added.] 


cificallv   ih  ^      to  religious  or  charitable  purposes.   Spe- 
citically,  the  financial  statements  indicate  that  the  aoDlicant 
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has  received  subst-3n+--  i 

and  has  made  substantial  out?r^'/''°'"  admissions  and  sales 

travel.   The  financial"  e-^^^  ^""^  salaries,  publicity  Ind 

cant  h    entererrnto'a's:ieTaa?e''^°  -dicate^hat'th^  a'ppli- 

w?fK^.^^°"  °^  D^s-  Phyllis  and  ?Ku^"^  ^°  purchase  the  art 

with  $10,000  payable  on  iLJf-^''^'^'''^  Kronhausen  for  $750  000 

-onthly  instalints'  Tf   TsTllTl   T.    ^^^^^1—  in  I4!  equar' 

cent  per  annum,  with  the  Kronh;!  '  ^  ^"  interest  rate  of  4  per 

interest  in  the  art  colLnf?    ^^""^  retaining  a  security 

for  the  payment  of  addi tlonir '   ""^^  ^^^^ement  further  provides 

stitute  religiSus  0?  chL>L?^  ^^^  applicant's  activities  con- 
istxcally  termed  Vom^eJcia?^ ^  Purposes  or  are  more  charac?e?- 

propert^y!  "'^''^^  °^  "°^  ^^^  applicant  itself  has  operated  its 

has  bein^:?\^\-  -,-t  t,   J       t.^  use  of  its  property 
purposes  which  are  inciden^ar^n  ^!  Purposes,  or  at  least  for 
the  accomplishment  of "ex^mpf puJpSsesr""^'^  necessary  for 

its  Pri;Lty\'as^\h°:t"°f^  -^^nTa'prSf ^^..^^n'd'^^  '°^  °^^"^^^^ 

inures  ^ti  an^^'prLa^^^^^drVidual"''"'  "'^""'^^^  °^  otherwise,  . 
You  are  accordingly  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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February  6,  197^ 


Dr.  Eugene  Hopp 

President,  Board  of  Education 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue,  i>'209 

San  Francisco,  California   94102 

Subject:   Application  of  Education  Code  Section  945 
to  the  Position  of  Legal  Adviser  to  the 
Board  of  Education  and  Attorney  for  the 
Board 

Dear  Doctor  Hopp: 

You  have  requested  my  opinion  as  to  whether  Section 
945  of  the  Education  Code  applies  to  the  position  of  Legal 
Adviser  to  the  Board  of  Education  and  Attorney  for  the  San 
Francisco  Unified  School  District  which  the  Board  is  now 
in  the  process  of  filling.   Reviev;  of  the  job  description 
which  the  Board  has  published  in  regard  to  said  position 
indicates  that  the  District  is  soliciting  a  full  cime 
employee  who  will  advise  the  District  on  legal  matters, 
handle  claims  against  the  District,  represent  the  District, 
and  assist  this  office  and  other  counsel  in  representing 
the  District,  and  perform  a  variety  of  other  specified 
legal  and  administrative  functions  for  the  District. 

The  Board  of  Education  is  authorized  to  create 
only  those  positions  of  em.ployment  which  are  provided  for 
by  lav7.   Uhlman  y.  Alhambra  City  H.  S.  District  (1963), 
221  C.A.2d  228,  34  Cal.Rptr.  341.   The  Education  Code 


Letter  Opinion  No.  7^-13 
Dr.  Eugene  Hopp  2  February  6,  1974 


authorizes  the  Board  to  contract  with  private  counsel  for 
representation  as  to  a  particular  piece  of  litigation 
(§1016)  or  for  specialized  legal  services  (§1016.5). 
The  limited  contractual  relationships  authorized  by  these 
two  sections  are  clearly  not  applicable  to  the  full  time 
employee  relationship  which  the  Board  has  specified  for 
the  position  of  Legal  Adviser  and  attorney.   (See  also 
Government  Code  §53060  and  Jaynes  v.  Stockton  (1961), 
193  C.A.2d  47;  14  Cal.Rptr.  49  interpreting  that  section.) 

The  only  provision  in  the  Education  Code  vjhich 
specifically  authorizes  the  hiring  of  an  attorney  as  an 
employee  of  the  District  is  Section  945.   The  position 
which  Section  945  establishes  is  titled  "Administrative 
Adviser,"  and  the  duties  of  the, position  are  "to  render 
administrative  advice  to  the  superintendent  of  schools  and 
to  other  officers  and  employees  of  the  school  district,  or 
districts,  such  other  administrative  duties  as  may  be 
assigned  by  the  superintendent  of  schools  and  the  governing 
board,  or  boards,  of  the  district,  and  to  assist  the  legal 
counsel  of  the  district,  or  districts,  in  the  preparation 
and  conduct  of  school  district  litigation."   Because 
anyone  employed  under  the  authority  of  Section  945  must 
be  admitted  to  the  practice  of  law,  the  clear  import  of 
the  section  is  that  the  "administrative  advice"  and 
"administrative  duties"  referred  to  shall  be  of  a  legal 
nature.   The  duties  set  forth  in  Section  945  are  substan- 
tially coextensive  v/ith  the  Board's  description  of  the 
Legal  Adviser-Attorney  position. 

Section  945  specifies  that  a  person  employed  under 
Section  945  shall  be  entitled  to  the  conditions  of  employ- 
ment set  forth  in  Sections  13304  and  13306.   Section  13304 
grants  tenure  after  three  years'  emplo^tnent.   Section 
13306  gives  the  Board  discretion  to  grant  tenure  after  two 
years  of  employment.   Thus,  after  three  years  of  employ- 
ment a  person  em.ployed  under  Section  945  has  a  right  to 
tenure,  unless  the  Board  decides  to  grant  such  person 
tenure  after  two  years. 
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The  right  to  tenure  is  a  vested  right  and  cannot 
be  defeated  by  failure  to  perform  a  mere  ministerial 
duty.   Gastineau  v.  Meyer,  131  Cal.App.  611.   Moreover, 
the  Board  of  Education  may  not  limit  by  contract  the 
terms  and  conditions  of  employment  in  derogation  of  state 
lavr.   (30  Ops.Atty.Gen.  347.)   Additionally,  an  employee 
possessing  certification  qualifications  for  tenure  when 
hired  has  a  potential  permanent  status  (Titus  v.  Lawndale 
School  District,  157  Cal.App.  822,  827),  and  this  status 
has  been  defined  as  "...  a  right  ...  to  continue  in 
the  position  or  positions  to  which  he  has  become  elected 
under  the  statute,  i.e.,  in  a  position  or  positions  of  a 
rank  or  grade  equivalent  to  that  occupied  for  the  proba- 
tionary period  and  to  which  the  teacher  has  become 
'elected'  under  the  statute."  Kline  v.  Board  of  Education, 
1  Cal.2d  706.   Under  the  provisions   of  Sections  13304  and 
13306,  the  administrative  adviser  would  have  the  same 
tenure  rights  as  a  person  possessing  certification  quali- 
fications under  the  Education  Code. 


The  contract  for  one  or  two  years  described  in  your 
opinion  request  which  would  preclude  the  accrual  of  tenure 
rights  under  the  provisions  ot  Sections  945,  13304  and 
13306  of  the  Education  Code  would  be  in  derogation  of  state 
law  and  could  not  be  legally  entered  into  by  the  School 
District. 


You  are  thus  advised. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
Citv  Attorney 
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February  8,  1974 


Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject;   Amendments  to  Section  8.105  of 

the  Charter  Relating  to  Conflicts 
of  Interest.   Your  File  No:  418-73 

Dear  Supervisor  Kopp: 

This  is  in  reply  to  your  letter  of  January  28,  1974, 
requesting  answers  to  questions  and  comments  on  your  proposed 
amendments  to  Charter  Section  8.105.   Regarding  comments  on 
the  proposed  amendments  relating  to  the  question  of  whether 
or  not  a  particular  area  is  already  covered  by  state  legisla- 
tion, please  refer  to  my  letter  to  Robert  J.  Dolan,  Clerk  of 
the  Board  of  Supervisors,  dated  February  7,  1974,  a  copy  of 
which  was  forwarded  to  you. 

You  request  answers  to  the  following  three  questions: 

1.  I'There  a  city  and  county  has  a  charter,  pursuant  to 
the  California  Constitution,  don't  the  local  charter  provisions 
supersede  the  general  laws  of  the  Legislature  as  to  matters  on 
which  the  city  and  county  is  competent  to  make  provisions? 

2.  Does  S.3.  716  (Chapter  1166)  repeal  the  exclusions 
regarding  prohibited  interests  found  in  Section  1091  of  the 
Government  Code? 
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3.   May  our  Charter  only  be  amended  by  a  vote  of  the 
electors,  while  S.B.  716  (Chapter  1166)  like  any  other  state 
statute,  may  be  amended  by  the  Legislature  at  any  time?   (S.B. 
716  has  been  signed  into  law  and  is  now  Division  4.5,  Chapters 
1  through  5,  §3600  et  seq.  of  the  Government  Code.) 

While  it  is  correct  to  state  that  charter  provisions 
supersede  the  general  laws  of  the  Legislature  regarding  matters 
on  which  the  local  agency  is  competent  to  make  provisions  (Cal. 
Const.,  art.  XI,  §4(g)),  it  is  necessary  to  keep  in  mind  the 
meaning  of  the  phrase   is  competent  to  make  provisions." 

In  this  regard,  the  phrase  is  interpreted  to  mean  that 
the  charter  provisions  and  ordinances  of  a  local  public  entity 
will  prevail  over  state  legislation  on  the  same  subject  if  the 
matter  regulated  or  provided  for  is  a  "municipal  affair." 
(Cramer  v.  City  of  San  Diego  (1958)  164  Cal.App.2d  168.)   I'^hat 
constitutes  a  matter  which  is  of  statewide  concern  and  therefore 
subject  to  the  control  of  state  legislation  or  a  "municipal  affair" 
and  therefore  under  the  exclusive  control  of  local  legislation  is 
a  question  with  no  universal  answer.   Due  to  the  comprehensive 
nature  of  S.B.  716,  it  appears  that  the  Legislature  intended  to 
render  the  issue  of  conflicts  of  interest  a  matter  of  statewide 
concern. 

However,  in  Bishop  v.  City  of  San  Jose  (1969)  1  Cal. 3d  56, 
the  court  states  that  questions  of  "raunicipaT  affair"  or  "state- 
wide concern"  are  to  be  decided  by  the  courts,  taking  into  con- 
sideration the  facts  of  each  particular  case. 

With  regard  to  your  proposed  Charter  amendment,  there  is 
no  issue  of  pre-emption  or  municipal  affairs"  as  Section  3704  of 
the  Government  Code  specifically  grants  local  public  entities  the 
authority  to  adopt  additional  rules  governing  disclosure  of  finan- 
cial interests  of  their  officials. 

Therefore,  in  direct  answer  to  your  question,  this  is  not 
an  instance  where  our  Charter  provisions  would  supersede  the  pro- 
visions of  state  law,  but  rather  they  would  be  operative  and  effec- 
tive in  addition  to  state  laws  without  the  issue  of  "municipal 
affairs"  being  raised. 
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S.B.  716  (Chapter  1166)  does  not  repeal  the  exclusions  to 
prohibited  interests  set  forth  in  Section  1091  of  the  Government 
Code. 

Section  1090  et  seq.  of  the  Government  Code  and  S.B.  716 
(Chapter  1166)  deal  with  two  separate  aspects  regarding  conflicts 
of  interest.   Section  1090  et  seq.  deals  with  conflicts  of  interest 
pertaining  to  contracts,  sales  and  purchases,  while  S.B.  716  regu- 
lates financial  interests  of  public  officials  in  noncontractual 
matters  coming  before  them.   (See  Legislative  Counsel's  Digest  of 
S.B.  716.) 

Those  exceptions  found  in  Section  1091  of  the  Government 
Code  were,  to  a  great  extent,  incorporated  into  our  Charter  when 
it  was  amended  in  1960  to  include  a  remote  interest  exclusion  to 
the  conflicts  of  interest  section.  , 

Your  last  question  asks  if  it  is  not  true  that  our  Charter 
can  only  be  amended  by  a  vote  of  the  people,  while  S.B.  716,  like 
any  other  state  statute,  can  be  changed  at  any  time  by  the  state 
Legislature.  This  question  is  answered  in  the  affirmative. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-15 


February  8,  1974 


Richard  Hongisto 

Sheriff 

333  City  Hall 

San  Francisco,  California 

Attention:   Mr.  Robert  J.  Donovan 
Legal  Officer 

Subject:   Training  Required  Under  Penal 
Code  Sec.  832.2  For  Sheriff 
Department  Employees 

Dear  Sheriff  Hongisto: 

This  is  in  response  to  your  request  of  February  4,  1974, 
for  an  analysis  of  the  recently  added  Section  832.3  of  the  Penal 
Code  and  its  application  to  the  Sheriff's  Department. 

Section  832.3  of  the  Penal  Code  reads  as  follows: 

"332.3.   Any  Sheriff,  undersherif f ,  or  deputy 
sheriff  of  a  county,  any  policeman  of  a  city,  and 
any  policeman  of  a  district  authorized  by  statute 
to  maintain  a  police  department,  v;ho  is  first 
employed  after  January  1,  1975,  for  the  purposes 
of  the  prevention  and  detection  of  crim.e  and  the 
general  enforcement  of  the  criminal  laws  of  this 
state,  shall  successfully  complete  a  course  of 
training  approved  by  the  Commission  on  Peace 
Officer  Standards  -and  Training  before  e:-cercising 
the  powers  of  a  peace  officer,  except  while  par- 
ticipating as  a  trainee  in  a  supervised  field 
training  program  approved  by  the  Commission  on 
Peace  Officers  Standards  and  Training." 

It  should  be  noted  the  language  of  this  statute  is  mandatory. 
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Your  first  question  asks  under  v;hat  circumstances  are 
Deputy  Sheriff's  "exercising  peace  officer  powers"  while  on 
duty  at  the  jails.   It  is  impossible  to  attempt  various 
arbitrary  classifications  in  this  regard.   One  ot  the  purposes 
for  the  presence  of  Deputy  Sheriffs  at  the  jail  is  to  enforce 
tlie  lav;s  of  this  state  and  prevent  violations  of  those  lavjs. 
All  the  Deputy  Sheriffs  at  the  jail  are  there  to  maintain  law 
and  order,  enforce  the  process  ot  the  court  and  prevent  escape, 
Any  other  duties  are  only  secondary. 

Your  second  question  asks  vjhether  this  law  requires  all 
persons  hired  as  temporary  employees  to  work  as  Deputy  Sheriffs 
at  the  County  Jails  to  have  received  Peace  Officer  Standards  anc 
Training  (P.O.S.T.)  before  they  begin  work.   In  the  absence  of 
any  supervised  field  training  program  approved  by  the  Com- 
mission on  Peace  Officers  Standards  ana  Training  this  new  law 
requires  all  temporary  Deputy  Sheriffs  to  be  P.O.S.T.  quali- 
fied. 

If  non-P.O.S.T.  certified  individuals  were  hired  as 
Deputy  Sheriffs,  temporary  or  permanent.  Section  832.3  Penal 
Code  prohibits  them  from  exercising  the  powers  of  a  peace 
officer. 

However,  if  a  supervised  field  training  program 
approved  by  the  Commission  on  Peace  Officer  Standards  and 
Training  vjere  to  be  established  at  the  jails  then  temporary 
Deputy  Sheriffs  could  be  hired  as  trainees  in  this  program  and 
exercise  pov;ers  of  a  peace  officer  pursuant  to  the  exception 
enumerated  in  the  new  lav;. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Robert  J.  DoLan,  Clerk 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  California  94102 

Subject:   Initiation  of  Text  Amendments  to 
the  City  Planning  Code. 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  ov7ners  or  their  authorized  agents  can  initiate  or  file 
an  application  to  change  the  text  of  the  City  Planning  Code. 
You  further  request  whether  the  language  of  the  City  Planning 
Code  relating  to  amendments  can  be  modified  by  other  provisions 
of  the  City  Planning  Code  or  any  other  applicable  law. 

The  City  and  County  of  San  Francisco  is  a  Charter  city 
and  its  organic  law  relating  to  matters  of  local  concern  such  as 
zoning  is  covered  by  provisions  of  the  City  Charter.   The  City 
and  County,  as  a  Chartered  city,  is  exerapt  from  the  procedural 
requirement  set  forth  in  the  State  Planning  Act. 

The  follov7ing  section  of  the  City  Charter  is  applicable 
to  the  questions  presented.   Section  7.501  relating  to  zoning 
amendments  is  quoted  in  part  as  follows: 

"7.501  Zoning  Amendments 

The  city  planning  commission  shall  consider 
and  hold  hearings  on  proposed  ordinances  and  amendments 
thereto  regulating  or  controlling  the  height,  area, 
bulk,  setbacks,  location,  use  or  related  aspects 
of  any  building  or  structure  or  land,  including  but 
not  limited  to  the  zoning  ordinance  and  other  portions 
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of  the  city  pl.Tnning  code.   Such  propos?ils  ra^y 
be  initiated  by  the  board  of  supervisors  pnd 
referred  to  the  commission,  or  they  may  be 
initii^ted  by  the  commission  itself.   In  the  case 
of  a  reclassification  of  property  (change  in 
district  boundaries)  or  establishment,  abolition 
or  modification  of  a  setback  line,  such  proposals 
may  be  initiated  by  the  application  of  interested 
property  owners  or  their  authorized  agents. 

Procedures  for  action  on  such  matters 
shall  be  as  prescribed  by  the  board  of  supervisors 
by  ordinance.   The  commission  shall  approve  any 
such  proposal  in  whole  or  in  part,  or  shall 
disapprove  it." 

On  the  basis  of  this  Charter  section,  the  Board  of 
Supervisors  has  enacted  the  City  Planning  Code,  specifically 
Section  302  thereof,  relating  to  the  procedure  for  amendments 
to  the  City  Planning  Code. 

Section  302(b)  provides  as  follows: 

"Initiation.   An  amendment  may  be  initiated  by  the 
Board  of  Supervisors  or  by  a  resolution  of  intention 
by  the  City  Planning  Commission,  or,  except  for 
changes  in  the  text  of  the  Code,  by  application  of 
one  or  more  interested  property  owners  or  their 
authorized  agents.   An  interested  property  owner  is 
hereby  defined  as  an  owner  of  real  property  that  is 
either  within  the  area  included  in  the  application 


or  within  a  distance  of  300  feet 


oJ 


the  exterior 


boundaries  of  such  area,  or  at  a  greater  distance 
therefrom  where  such  property  might  be  affected  by 
development  currently  permitted  by  this  Code  v;ithin 
the  area." 


The  Charter  section  and  Section  302(b)  specifically 
provide  that  text  amendments  to  the  City  Planning  Code  may  only 
be  initiated  by  the  Board  of  Supervisors  or  by  the  adoption  by 
a  Resolution  of  Intention  by  the  City  Planning  Commission.   A 
review  of  the  City  Planning  Code  and  the  City  Charter  does  not 
disclose  any  other  section  of  law  on  the  subject  matter.   It  is 
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of  course   ?    prim^ry  rule   of   statutory  coastruction  that   a 
Charter  provision  can  only  be   changed  by  an  aciencLT.ent   to   the 
Charter  and  an  ordinance   cannot  be  adopted  by   the  Board   of 
Supervisors  which  is   inconsistent  with  a   specific   Charter 
provision. 

Very  truly  yours. 


THCr/AS   M.    O'COIINOR 
City  Attorney 
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February  14,  1974 


Mr.  Arthur  H.  Frye,  Jr. 

General  Manager  &  Chief  Engineer 

San  Francisco  Water  Department 

425  Mason  Street 

San  Francisco,  California  94102 

Attention:   Mr.  Richard  Tanaka,  Manager 

Agriculture  and  Land  Division 

Subject:   Applicability  of  Uniform  Relocation 

Assistance  Act  of  1970  to  Proposed  Sale 

of  Ravenswood-Belmont  Right  of  Way  Property 

Dear  Mr.  Frye: 

This  is  in  response  to  your  letter  of  February  4,  1974 
regarding  application  of  the  Uniform  Relocation  Assistance  Act 
of  1970  to  the  proposed  sale  by  the  Water  Department  of  the 
Ravenswood-Belmont  right  of  way  property  in  San  Mateo  County. 

Initially,  you  ask  whether  a  public  utility  company 
(Pacific  Gas  and  Electric  Company)  that  proposes  to  purchase 
the  property  v/ould  be  obligated  under  said  Act  to  the  present 
land  use  permittee  therof  through  revocation  of  the  permit  by 
the  Water  Department. 

The  Federal  Uniform  Relocation  Assistance  Act  of  1970 
is  contained  in  Chapter  61  of  Title  42  U.S.C.A.  Sections  4601- 
4655.  It  applies  basically  to  acquisition  by  purchase  or  con- 
demnation of  real  property  by  a  Federal  Agency  for  a  Federal  or 
federally  assisted  program.  Unless  the  public  utility  company 
which  is  considering  purchase  of  the  subject  property  is  doing 
such  under  a  Federal  or  federally  assisted  program  in  conjunction 
with  a  Federal  agency  the  provisions  of  the  Uniform  Relocation 
Assistance  Act  of  1970  do  not  apply  thereto. 

The  California  Relocation  Assitance  Act  of  1969  is 
contained  in  Chapter  16  of  the  Government  Code,  Sections  7260- 
7274.   It  applies  basically  to  acquisition  by  purchase  or  con- 
demnation of  real  property  by  a  public  entity  for  public  use. 
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A  public  entity  is  defined  in  Section  7260(a)  of  the 
California  Act  as  follows: 

"(a)  'Public  entity'  includes  the  state, 
the  Regents  of  the  University  of  California, 
a  county,  city,  city  and  county,  district, 
public  authority,  public  agency,  and  any  other 
political  subdivision  or  public  corporation  in 
the  state  when  acquiring  real  property,  or  any 
interest  therein,  in  any  city  or  county  for 
public  use,"   (Emphasis  added.) 

For  the  reason  that  a  public  utility  company  is  not 
within  the  definition  of  a  "public  entity,"  it  appears  that  the 
California  Act  does  not  apply  to  such  company. 

Ultimately,  and  in  view  of  the  impending  sale,  you  ask 
whether  the  Water  Department  would  be  subject  to  any  relocation 
assistance  liability  by  reason  of  revocation  of  the  existing  land 
use  permit  on  the  Ravenswood-Belmont  right  of  way  property. 

Since  the  Water  Department  is  the  actual  owner  of  the 
property--and  would  not  be  "acquiring  real  property"--revocation 
of  the  land  use  permit  thereto  would  not  engender  application  of 
either  the  Federal  Act  or  the  California  A.ct  to  the  Water 
Department.   This  is  so  because,  as  indicated  above,  there  would 
be  no  acquisition  of  real  property  by  the  Water  Department 
involved  in  the  revocation,  and  all  of  the  statutory  law  discussed 
above  would  be  inapplicable. 

If  further  legal  questions  regarding  this  matter  should 
arise,  please  do  not  hesitate  to  refer  them  to  this  office  for 
response. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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January  11,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA  94102 

Subject:   Ordinance  Regulating  Emplojnment 
Discrimination  Against 
Physically  Handicapped 

Dear  Mr.  Dolan: 

Your  letter  of  November  12,  1973,  requested  a  draft  of 
a  proposed  ordinance  amending  San  Francisco's  Fair  Employment 
Practices  Ordinance  No.  10478,  Series  of  1939,  regulating 
employment  discrimination  against  the  physically  handicapped. 
The  proposed  ordinance  would  incorporate  the  provisions  of 
AB  1126  which  amended  pertinent  sections  of  the  California 
Fair  Employment  Practice  Act,  Section  1411  et  seq.  of  the 
California  Labor  Code,  to  eliminate  employment  discrimination 
against  the  physically  handicapped.   That  legislation  received 
final  approval  on  September  11,  1973,  but  its  operative  effect 
was  postponed  to  July  1,  1974. 

Section  1412  of  the  Labor  Code  was  amended  to  read: 

"1412.   The  opportunity  to  seek,  obtain  and 
hold  employment  without  discrimination  because  of 
race,  religious  creed,  color,  national  origin, 
ancestry,  physical  handicap,  or  sex  is  hereby 
recognized  as  and  declared  to  be  a  civil  right." 
(Emphasis  added.) 


Pr actio 


Other  pertinent  sections  of  the  State  Fair  Employment 
e  Act  v;ere  amended  accordingly.   The  requested  local 
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legislation  v;ould  incorporate  the  provisions  of  the  state  legis- 
lation, becoiae  effective  imraediately  and  remain  in  full  force 
and  effect  until  the  operative  date  of  the  state  legislation. 
During  the  opcratJ.ve  period  of  the  local  legislation  it  v;ould 
regulate  employment  discrimination  against  the  physically 
handicapped  city^'/ide  in  both  the  private  and  the  public  sectors 
of  employment. 

California  Fair  Emplo^micnt  Practice  Act  sets  forth  a 
comprehensive  scheme  for  regulating  discrimination  in  employ- 
ment and  preempts  the  field  from  regulation  of  the  subject 
matter  by  local  governments  (City  Attorney  Opinion  No.  64-5, 
April  9,  1964).   An  exception  to  the  foregoing  rule  obtains 
if  the  Board  of  Supervisors  finds  that  an  emergency  situation 
exists  warranting  the  enactment  of  interim  legislation.   The 
sane  is  true  if  the  subject  matter  of  the  proposed  regulation 
relates  to  a  municipal  affair  as  opposed  to  matters  of  state- 
v7ido  concern.   (City  Attorney  Ltr.  Opinion  Ho.  64-14,  July  12, 
1963.)   The  legislative  history  of  A3  1126  clearly  indicates 
that  the  state  legislature  did  not  find  a  situation  of  emer- 
gency \7arranting  immediate  regulation  of  the  subject  matter. 
The  state,  therefore,  occupied  the  field  and  decreed  that 
regulation  should  not  become  operative  until  July  1,  1974. 

San  Francisco's  Ordinance  No.  261-66,  as  amended,  out- 
lawing discrimination  in  the  performance  of  city  contracts 
regulates  the  subject  matter  of  a  municipal  affair  and  thus  falls 
within  the  above  stated  exception.   Section  12B.1  of  the  ordi- 
nance may  be  amended  to  provide  as  follows: 

"All  contracting  agencies  of  the  City  and 
County  of  San  Francisco,  or  any  department 
thereof,  shall  include  in  all  franchises  and  in 
all  contracts  hereafter  negotiated,  let  or 
awarded  for  or  on  behalf  of  the  City  and  County 
of  San  Francisco  a  provision  obligating  the  con- 
tractor in  the  performance  of  such  contract  not 
to  discriminate  on  the  ground  or  because  of  race, 
color,  creed,  natioiial  origin,  ancestry,  physical 
handicap,  sex  or  sexual  orientation,  against  any 
employee  of,  or  applicant  for  employment  v;ith, 
such  contractor,  and  shall  require  such  contractor 
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to  include  a  similar  provision  in  all  subcontracts 
let  or  av7arded  thereunder." 

Other  sections  of  the  ordinance,  where  appropriate, 
may  be  amended  to  include  the  physically  handicapped  within 
that  class  of  persons  protected  or  benefited  by  the  legisla- 
tion.  The  Human  Rights  Commission  has,  however,  expressed 
some  apprehension  regarding  additional  staff,  personnel  trained 
in  the  guidance  and  counsel  of  handicapped  persons,  implementa- 
tion and  supervision  of  an  affirmative  action  program  and  sup- 
portive services  for  handicapped  persons. 

To  summarize,  it  is  my  opinion  that  existing  state 
statutes  have  not  preempted  the  field  so  as  to  preclude  local 
legislation  making  it  unlawful  to  discriminate  against  the 
physically  handicapped  in  the  performance  of  a  contract  let  or 
awarded  for  or  on  behalf  of  the  City  and  County  of  San  Francisco, 


You  are  so  advised. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  74-19 


February  l4,  1974 


Mr.  Bruno  B.  Fardin 

Clerk  of  the  Court 

The  Municipal  Court 

San  Francisco,  California  94102 

Subject:   Interpretation  of  Vehicle  Code  Sec.  42006 

Dear  Mr.  Fardin: 

This  letter  is  written  in  response  to  your  request  of 
February  1,  1974,  wherein  you  asked  the  City  Attorney  to 
interpret  the  amendment  of  Section  42006  of  the  California 
Vehicle  Code  which  became  effective  on  January  1,  1974. 
Specifically,  you  asked  when  a  traffic  citation  is  issued 
and  lists  two  applicable  Vehicle  Code  violations,  should  the 
court  assess  an  additional  50  cents  against  the  citation  as  a 
whole  or  should  there  be  a  50  cent  assessment  against  each 
end  every  applicable  violation  shown  on  the  citation. 

The  applicable  portion  of  the  amendment  to  Section 
42006  of  the  Vehicle  Code  is  as  follows: 

"There  shall  be  levied  a  special  assessment 
in  an  amount  equal  to  fifty  cents  ($0.50) 
for  every  fine  and  forfeiture,  imposed  and 
collected  by  a  municipal  court  conducting  a 
night  session  of  the  court  pursuant  to  Section 
72300  of  the  Government  Code,  on  all  offenses 
involving  a  violation  of  a  section  of  this  code 
or  of  a  city  or  county  ordinance  relating  to 
vehicles  or  their  operators  or  owners,  except 
offenses  relating  to  parking  or  registration 
or  offenses  by  pedestrians. 
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A  violation  of  the  State  Vehicle  Code  or  the  San  Francisco 
Municipal  Traffic  Code  is  an  infraction  and  a  public  offense. 
Sections  16  and  17,  California  Penal  Code.   Hence,  each  violation 
is  a  separate  infraction  and  a  public  offense.   Section  42001, 
California  Vehicle  Code,  Section  16  of  the  Penal  Code  and  Section 
17  of  the  Penal  Code. 

The  amendment  to  the  statute  in  question  requires  a  50 
cent  special  assessment  "for  every  fine  and  forfeiture  ...  on 
all  offenses  (emphasis  added)  ..." 

"All"  is  defined  as  meaning  (.  .  .  every  member  or 
individual  component  of:   each  one  of  .  .  .),  Webster's  Third 
New  International  Dictionary  of  the  English  Language  Unabridged, 
G.  &  C.  Merriam  Publishing  Company,  Springfield,  Massachusetts , 
U.S.A.,  Copyright  1971.   Hence,  each  separate  violation  listed 
which  is  subject  to  a  fine  or  forfeiture,  is  a  public  offense, 
which  in  turn  is  subject  to  the  additional  50  cent  special 
assessment. 


You  are  thus  advised. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-20 


February  ik,   197^ 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:   Questions  re  Amendment  to  Legislation  Establishing 
Residential  Rehabilitation  Loan  Program:   Conflict 
of  San  Francisco  Plumbing  and  Electrical  Codes  with 
the  State  Contractor's  License  Law 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  or  not  certain  sections  of  the  San  Francisco  Codes  are 
in  conflict  with  the  State  Contractor's  License  Law. 

Your  letter  states  that  the  Board  of  Supervisors  amended 
the  legislation  establishing  a  residential  rehabilitation  loan 
program  to  provide: 

"A  licensed  general  building  contractor 
having  in  his  contract  more  than  two  unrelated 
building  trades  or  crafts,  may  do  or  superintend 
the  whole  or  any  part  of  residential  rehabili- 
tation with  financing  obtained  pursuant  to  the 
provisions  of  this  chapter." 

Your  first  inquiry  is  whether  the  amendment  set  forth 
above  conforms  with  State  law.   You  are  advised  that  the  amend- 
ment does  conform  with  State  law,  specifically  with  section 
7057  of  the  Business  and  Professions  Code  which  provides,  in  part: 

"§7057.   General  building  contractor. 

A  general  building  contractor  is  a  contractor 
whose  principal  contracting  business  is  in 
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connection  with  any  structure  .  .  .  requiring 
in  its  construction  the  use  of  more  than  two 
unrelated  building  trades  or  crafts,  or  to  do 
or  superintend  the  whole  or  any  part  thereof." 

Your  second  inquiry  is  whether  the  amendment  in  question 
would  require  a  licensed  contractor  to  obtain  more  than  one 
license.   You  are  advised  that  although  the  amendment  itself 
would  not  require  a  licensed  general  contractor  to  obtain  a 
second  license,  a  situation  could  develop  wherein  a  general 
building  contractor  would  have  to  obtain  a  second  license. 
This  would  be  required  pursuant  to  the  provisions  of  the 
State  Contractor  s  License  Law  as  interpreted  by  the  Contractor's 
State  License  Board.   An  opinion  of  the  Attorney  General  of 
California,  issued  in  1965,  addressed  itself  to  this  problem 
in  a  situation  involving  a  general  contractor  doing  plumbing 
work  only.   The  Attorney  General  first  commented  that  "it  is 
a  misdemeanor  for  a  contractor  to  engage  in  contracting  acti- 
vities for  which  he  is  not  licensed  unless  he  is  exempted  from 
the  provisions  of  the  Contractor's  State  License  Law.    (45  Ops. 
Cal.  Atty.  Gen.  1,  2.) 

Assuming  a  situation  wherein  a  licensed  general  building 
contractor  does  not  also  possess  a  specialty  plumbing  contractor's 
license  and  wishes  to  engage  in  plumbing  work  only,  the  Attorney 
General  relied  on  the  administrative  interpretation  of  the 
Contractor's  State  License  Board  to  the  effect  that: 

"(b)   A  licensee  classified  as  a  general 
building  contractor  as  defined  in  Section  7057, 
shall  not  take  a  prime  contract  unless  the  same 
requires  more  than  two  unrelated  building  trades 
or  crafts,  or  unless  he  has  qualified  for  the 
particular  specialty  classification  or  classifi- 
cations as  established  by  the  Board."   (16  Cal. 
Admin.  Code  §760.) 


and  concluded: 


".  .  .  if  a  general  building  contractor  seeks 
to  obtain  a  plumbing  permit  for  plumbing  work 
only,  the  local  building  department  should 
refuse  to  issue  the  permit  unless  satisfied 
that  he  possesses  a  specialty  plumbing  license 
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in  r-'ddition  to  his  general  contractors 
license  or  is  othen^?ise  exempted  pursuant 
to  the  applicable  provisions  of  the  law." 
(45  Ops.  Cal.  Atty.  Gen.  1,  3.) 

In  brief,  a  city  building  department  should  not  issue  a  plumbing 
permit  to  a  licensed  general  building  contractor  who  does  not 
also  possess  a  specialty  plumbing  contractor's  license  unless 
the  plumbing  work  is  part  of  a  complete  building  project  under- 
taken by  the  licensed  general  contractor. 

Your  third  inquiry  concerns  any  possible  conflict 
between  the  licensing  requirements  of  the  City's  Plumbing  and 
Electrical  Codes  and  the  State  Contractor's  License  Law.   In 
partial  reply  thereto,  I  am  attaching  to  this  letter  a  copy  of 
my  opinion  of  this  date  directed  to  the  Superintendent  of  the 
Bureau  of  Building  Inspection  regarding  the  San  Francisco 
Plumbing  Code  licensing  provisions  for  journeyman  plumbers. 

I  am  of  the  opinion  that  the  San  Francisco  Plumbing  Code 
examination  and  licensing  requirements  for  journeyman  plumbers 
are  invalid  as  being  in  conflict  with  State  law.   (Bus.  &.   Prof. 
Code  §7053.) 

You  are  further  advised  that  there  is  nothing  equivalent 
in  the  San  Francisco  Electrical  Code  to  the  journeyman  plumber 
provision  of  the  San  Francisco  Plumbing  Code.   Accordingly, 
there  is  no  conflict  between  State  law  and  the  San  Francisco 
Electrical  Code. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 

Enc. 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Waxman-Dymally  Campaign  Disclosure  Act 
(AB  703,  Chapter  1186  Statutes  of  1973; 
Chapter  1  (commencing  with  Section  11500) 
of  Division  8  of  the  Elections  Code) 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  on  behalf  of  the 
members  of  your  Board  for  advice  with  respect  to  the  above 
captioned  Act.   Shortly  after  receiving  your  request,  I 
received  from  you  an  analysis  of  the  Act  prepared  by  the  Legis- 
lative Counsel  and  distributed  by  the  County  Supervisors 
Association  to  its  members. 

Upon  reviewing  the  Act  and  the  Legislative  Counsel's 
analysis  thereof,  I  find  the  latter  to  be  a  comprehensive 
analysis  and  would  recommend  your  distributing  copies  of  the 
same  to  the  members  of  your  Board  for  their  guidance  with 
respect  thereto. 

A  major  provision  of  the  Act,  insofar  as  it  relates 
to  the  City  and  County  is  contained  in  Section  11503  of  the 
Elections  Code  as  added  by  the  Act.   Said  section  reads  as 

follows: 

"11503. 

(a)   The  provisions  of  this  chapter  (Chap- 
ter 1,  Division  8,  Elections  Code)  shall  apply 


I 
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to  candidates  and  elected  officials  at  all 
levels  of  state  and  local  government,  including 
chartered  and  general  law  cities  and  counties 
and  special  districts;  to  the  extent  city  or 
county  charter  provisions  conflict  with  the  pro- 
visions of  this  chapter,  state  law  shall  apply. 

(b)   Nothing  in  this  chapter  shall  be 
interpreted  to  prohibit  local  governmental  bodies, 
including  special  districts,  from  requiring  more 
detailed  or  complete  disclosure  of  campaign  con- 
tributions and  expenditures."   (Emphasis  added.) 

The  provisions  of  Section  11503,  supra,  coupled  with 
the  material  cited  in  Letter  Opinion  No.  73-70,  dated  June  8, 
1973,  clearly  indicate,  in  my  opinion,  that  many  provisions  of 
the  San  Francisco  Municipal  Election  Campaign  Contribution  and 
Expenditure  Control  Ordinance  (San  Francisco  Administrative 
Code,  Sees.  16.501  -  16.530)  have  been  preempted  by  state  law 
and  that  it  would  be  in  order  for  your  Board  to  consider 
revising  the  ordinance  so  as  to  bring  it  into  conformity  with 
state  law. 

Of  immediate  interest  to  any  member  of  your  Board  who 
may  be  contemplating  running  for  an  elective  state  office 
during  the  current  year  are  the  provisions  of  Section  11531  of 
the  Elections  Code  (see  Legislative  Counsel's  Analysis,  VIII 
(a)  ,  pp.  14-15)  which  provides  that  each  committee  v/hich 
receives  or  anticipates  receiving  contributions  during  a 
calendar  year  in  an  aggregate  amount  of  $500  or  more  must  file 
v/ith  the  Secretary  of  State  a  statement  of  organization,  within 
20  days  after  its  organization  or  within  20  days  after  the  date 
on  which  it  receives  or  has  information  which  causes  it  to 
anticipate  it  will  receive  contributions  aggregating  $500  or 
more.   Each  such  committee  in  existence  on  January  1,  1974,  must 
file  the  statement  by  March  2,  1974. 

Further,  every  member  of  your  Board,  whether  a  candi- 
date last  year  or  not,  should  be  made  aware  of  the  provisions 
of  Section  11553.5  and  Section  8  of  the  Act.   (See  Legislative 
Counsel's  Analysis,  III  (h) ,  p.  7.)   These  provisions  require 
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an  annual  campaign  statement,  the  first  of  which  must  be 
filed  by  March  1,  1974.   Thereafter  such  annual  campaign  state- 
ment must  be  filed  not  later  than  January  31st. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-22 


February  15,  197^ 


Mr.  Alfred  Goldberg,  Superintendent 
Bureru  of  Building  Inspection 
Department  of  Public  Works 
450  McAllister  Street,  Rm.  202 
San  Francisco,  California  94102 

Subject:   Conflict  between  San  Francisco  Plumbing  Code 
and  State  Contractor's  License  Law. 

Dear  Mr.  Goldberg: 

This  is  in  reply  to  your  request  for  an  opinion  as  to 
whether  or  not  Section  E3  of  the  San  Francisco  Plumbing  Code 
conflicts  with  the  State  Contractors  License  Law. 

Your  letter  indicates  that  the  issue  has  been  raised  in 
regard  to  whether  a  licensed  contractor  can  be  required  to 
employ  for  v;ages  only  those  persons  who  have  been  issued  a 
Journeyman  Plumber's  license  pursuant  to  Section  E3  of  the  San 
Francisco  Plumbing  Code. 

The  contention  of  the  Department  of  Public  Works  is  that 
the  State  has  preempted  only  the  field  of  licensing  of  contractors, 
and  not  the  area  of  employees  who  work  for  wages  for  such  licensed 
contractors. 

Section  El  and  E3  of  the  San  Francisco  Plumbing  Code 
provide  in  part, 

"SEC.  El   General.   It  shall  be  unlawful  for 
any  person  to  install,  maintain  or  repair  any  plumb- 
ing, drainage,  water  piping,  gas  piping  or  gas 
appliances  in  the  City  and  County  of  San  Francisco 
unless  licensed  as  a  plumbing  contractor  or  a 
journeyman  plumber  pursuant  to  the  provisions  of 
this  Code  .... 
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"SEC.  E3  Journeyman  Plumber's  license.  A 
Journeyman  Plumber's  license  shall  be  issued  to 
anyone  who  complies  with  the  following  requirements: 

1)  Applies  in  writing  to  the  Superintendent 
on  forms  provided  therefor. 

2)  Demonstrates  by  passing  an  examination 
before  a  duly  appointed  certificate  of  competency 
examining  board  that  he  has  satisfactory  skill 
and  knowledge  of  the  provisions  of  this  Code  to 
enable  him  to  perform  the  work  required  therein. 

3)  Pays  an  examination  fee  of  $5.00." 

Chapter  9  of  Division  3  of  the  Business  and  Professions 
Code,  Section  7000,  et  seq.  is  the  Contractors  License  Law. 

A  "contractor"  is  defined  in  Section  7026  as  follows: 

"The  term  contractor  for  the  purposes  of  this 
chapter  is  synonymous  with  the  term  'builder'  and, 
within  the  meaning  of  this  chapter,  a  contractor 
is  any  person,  who  undertakes  to  or  offers  to 
undertake  to  or  purports  to  have  the  capacity 
to  undertake  to  or  submits  a  bid  to,  or  does  him- 
self or  by  or  through  others,  construct,  alter, 
repair,  add  to,  subtract  from,  improve,  move,  wreck 
or  demolish  any  building,  highway,  road,  parking 
facility,  railroad,  excavation  or  other  structure, 
project,  development  or  improvement,  or  to  do  any 
part  thereof,  including  the  erection  of  scaffolding 
or  other  structures  or  works  in  connection  there- 
with or  the  installation  of  a  mobilehome  upon  a 
Vf  >v  'k   site  for  the  purpose  of  human  habitation 
or  human  occupancy.   The  term  contractor  includes 
subcontractor  and  specialty  contractor." 

All  persons  whose  activities  come  within  this  broad 
definition  must,  pursuant  to  Section  7028  which  follows  in  part 
below,  obtain  a  license. 
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II 


Contrcicting  without  License;  second  ?nd 
subsequent  oitcnses~ 

"it  is  a   misdemeanor  for  c'-ny  person  to  engage 
in  the  business  or  ?ct  in  the  c^'pacity  of  f    contractor 
within  this  state  without  having  p    license  therefor, 
unless  such  person  is  p?rticularly  exempted  from  the 
provisions  of  this  chapter." 

The  various  exemptions  are  contained  in  Sections  7040-7953. 
In  regard  to  the  present  request  for  an  opinion,  Section  7053  is 
brief,  to  the  point,  and  especially  pertinent: 

"Employees 

"Except  as  provided  in  Section  7153,  this  chapter 
does  not  apply  to  any  person  who  engages  in  the  activities 
herein  regulated,  as  an  employee  with  wages  as  his  sole 
compensation. " 
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Article  XI,  Section  11  of  the  California  Constitution 
provides : 

"Any  county,  city,  town  or  township  may  make 
and  enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  regulations  as  are  not  in  conflict 
with  general  laws.  "   (Emphasis  alTded.  ) 

The  law  in  California  clearly  is  that  the  general  law 
prevails  over  local  enactments  of  a  chartered  city  if  the  subject 
matter  of  the  general  law  is  of  statewide  concern.   Professional 
Firefighters,  Inc.  v.  City  of  Los  Angeles,  60  Cal.2d  276,  T^2 - y 3 . 


Letter  Opinion  No.  7^-22 
Mr.  Alfred  Goldberg  4       February  15,  1974 


In  reviewing  the  Contractors  License  L?w  it  is  evident 
thp.t   the  state  intended  to  enact  e   comprehensive  system  to  license 
and  control  contractors,  a  profession  considered  to  be  of  state- 
wide concern,  and  to  exempt  from  such  examining  and  licensing 
requirements  employees  of  licensed  contractors  who  work  solely 
for  wages. 

The  provisions  of  the  San  Francisco  Plumbing  Code,  requiring 
only  plumbing  contractors  or  journeyman  plumbers  to  do  plumbing 
work  and  then  requiring  an  examination  and  a  license  for  a  journeyman 
plumber,  have  the  effect  of  requiring  the  employee  of  a  licensed 
contractor  to  take  an  examination  and  be  licensed,  v;hereas  Section 
7053  of  the  California  Business  and  Professions  Code  specifically 
exempts  such  employee  from  such  requirements.   By  specifically 
exempting  certain  'contractors",  the  Legislature  has  inf erentially 
declared  such  persons  to  be  qualified  without  a  license.   In  this 
regard,  the  Contractors  License  Law  occupies  the  field  of  determining 
qualifications. 

"By  specifically  declaring  certain  'contractors' 
(as  that  term  is  defined  by  §  7026)  acting  in  certain 
capacities  to  be  exempt  from  the  requirement  of 
examination  and  licensure,  the  Legislature  has,  by 
inference,  declared  such  persons  qualified  to  engage 
in  the  business  so  regulated  without  the  necessity  of 
a  license,  to  the  extent  that  the  exemptions  apply. 
In  this  regard,  the  Contractors'  License  Law  occupies 
the  field  of  determining  contractors'  qualifications 
not  just  licensing  contractors'  qualifications.   Under 
the  principles  developed  by  the  cases,  local  legislation 
on  the  subject  of  contractors'  qualifications  is 
precluded  as  being  directly  in  conflict  with  a  subject 
fully  occupied  by  state  law.   A  municipality  may  not, 
therefore,  require  an  examination  to  determine  the 
competency  of  persons  specifically  exempted  from  such 
a  requirement  under  state  law."   43  Ops.  Cal.  Atty.  Gen. 
115,  118. 
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Accordingly,  it  appears  that  the  sections  of  the  San 
Francisco  Plumbing  Code  relating  to  journeyman  plumber's 
examination  and  license  are  in  conflict  with  the  provisions  of 
Section  7053  of  the  Business  and  Professions  Code,  and  if 
legally  challenged  would  be  held  to  be  invalid.   See  43  Ops. 
Cal.  Atty.  Gen.  115.   (Also  see  Agnew  v.  City  of  Los  /-ngeles, 
51  C.2d  1,  5-6;  In  re  Lane,  58  C.2d  99;  Pipoly  v.  Benson, 
20  C.2d  366;  Bishop  v.  San  Jose,  1  C.3d  567) 

Your  letter  makes  further  reference  to  A.B.  1221 
introduced  in  the  1973-1974  session  of  the  State  Legislature  which 
would  establish  journeyman  plumbers  licensing  provisions  at  the 
state  level.   On  June  11,  1973,  A.B.  1221  was  re-referred  to 
committee  and  remains  there  as  of  this  date.   Passage  of  A.B.  1221 
would  merely  do  at  the  state  level  what  the  San  Francisco  Plumbing 
Code  is  attempting  to  do  on  the  local  level.   Additionally,  it 
would  have  the  effect  of  repealing  Section  7053  insofar  as 
employee-plumbers  are  concerned.   At  present  Section  7053  exempts 
all  employees  from  examination  and  licensing  to  establish  their 
qualifications. 

You  are  so  advised. 

Very  truly  yours, 


THO>L^S   M.    O'CONNOPv 
City  Attorney 
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Dr,  Lane  DeLara,  Acting  Superintendent 
San  Francisco  Unified  School  District 
135  Van  Ness  Avenue 
San  Francisco,  California  94102 

Subject:   Residency  Requirement  for  Assistant  and 
Associate  Superintendents  of  Schools 

Dear  Mr.  DeLara: 

I  have  reviewed  your  letter  of  January  17,  1974, 
in  which  you  refer  to  the  recent  amendment  to  the  California 
Education  Code,  Section  13277.1.   That  section  provides, 

"No  school  district  may  adopt  or 
maintain  any  rule  or  regulation  which 
requires  a  candidate  for  a  position  requir- 
ing certification  qualifications  to  be  a 
resident  of  the  district  or  to  become  a 
resident  of  the  district,  or  which  requires 
that  an  emoloyee  maintain  residency  withm 
the  district;  nor  may  a  district  grant  any 
oreferential  treatment  to  candidates  or 
employees  because  they  are  residents  of  the 
district. 

"The  Legislature  in  enacting  this  sec- 
tion recognizes  that  the  public  school  system 
o"^  this  state  is  the  property  of  all  its  citi- 
and  that  all  qualified  candidates  for 


tfoSs  baseS  soleiron  merit  and  fitness. 
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You  ask  whether  Charter  Section  5.102,  which  requires  that 
the  assistant  and  associate  superintendents  be  residents,  has 
been  superseded  by  the  above  mentioned  addition  to  the  Educa- 
tion Code. 

It  has  been  recognized  that  the  State  educational 
system  is  a  matter  of  statewide  concern.   Esber^  v.  Badaracco, 
202  Cal.  110  (1927).   The  principle  set  corth  in  this  case 
is  that  the  state  law  overrules  conflicting  provisions  of  local 
law  in  matters  relating  to  education  except  where  the  state 
constitution  specifically  authorizes  local  regulations.   In 
Lansing  v.  Board  of  Education,  7  C.A.2d  211  (1935)  it  was  held 
that  the  school  district  was  a  separate  and  distinct  entity 
independent  from  the  City  and  County  of  San  Francisco.   And 
in  Anderson  y.  Board  of  Education,  126  C.A.  514  (1932)  it  was 
recognized  that  local  regulations  may  relate  to  school  district 
matters  provided  there  is  no  conflict  with  state  laws  and  pro- 
vided that  the  local  regulations  support  and  are  in  furtherance 
of  public  education. 

It  should  be  noted  that  the  above  mentioned  amendment 
to  the  Education  Code  Section  13277.1  prohibits  school  districts 
from  imposing  residency  requirements  on  their  employees.   That 
section  also  contains  the  relevant,  legislative  declaration  that 
residency  requirements  should  not  interfere  with  the  opportunity 
of  qualified  candidates  for  a  position  of  employment  to  compete 
for  and  obtain  positions  based  solely  on  merit  and  fitness.   In 
light  of  this  legislative  declaration  it  is  difficult  to  conclude 
that  a  Charter  provision  requiring  residency  for  associate  and 
assistant  superintendents  of  schools  is  in  furtherance  and  in 
support  of  general  purposes  of  public  education. 

Therefore,  you  are  advised  that  insofar  as  Section  5.102 
of  the  Charter  imposes  residency  on  the  associate  and  assistant 
superintendents,  who  are  employees  of  the  school  district,  it  is 
invalid. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  CA  94103 

Subject:  Authority  o"  Police  Commission  to  Dismiss 
Patrol  Special  Police  Officers  Because  of 
Disability.    (Your  File:  L-I670  W74-039) 

Dear  Chief  Scott: 

This  is  in  reply  to  your  request  for  my  opinion  as  to  whether 
the  Police  Commission  has  the  authority  to  dismiss  a  patrol  special 
police  officer  because  of  disability.   You  also  desire  my  opinion  as 
to  whether,  as  an  alternative  to  dismissal,  the  Police  Commission  may 
require  a  patrol  special  police  officer  to  sell  his  beat  to  some 
other  person  who  is  qualified  to  carry  out  the  duties  of  a  patrol 
special  police  officer. 

Section  3.536  of  the  Charter  provides,  in  part,  that: 

"The  police  commission  may  appoint  patrol  special 
officers  and  for  cause  may  suspend  or  dismiss  said 
patrol  special  police  officers  after  a  hearing  on 
charges  duly  filed  with  the  commission  and  after  a  fair 
and  impartial  trial."   (Emphasis  added.) 

Since  Section  3.536  empowers  the  Police  Commission  to  dismiss  a  patrol 

special  police  officer  "for  cause",  the  initial  issue  presented  by 

your  request  is  whether  disability  may  constitute  "cause"  for  dismissal, 

In  O'Neal  v.  City  and  County  of  San  Francisco,  272  C.A.2d  869, 
the  appellate  court  was  concerned  with  a  member  of  your  department 


Letter  Opinion  No.  7^-24 


Donald  M.  Scott,  Chief 
S.F. Police  Department 


February  21,  1974 


who  had  been  dismissed  from  that  department  because  he  suffered 
epileptic  seizures  which  rendered  him  physically  unable  to  carry  out 
the  duties  of  a  police  officer.   In  O'Neal,  the  Police  Commission 
had  dismissed  the  police  officer  pursuant  to  the  authority  granted 

that: 


police  officer  pursuant 
it  in  Section  8.343,  which  provides  in  part 


".  .  .  members  of  either  [the  police  or  fire]  depart- 
ment shall  not  be  subject  to  dismissal,  .  .  .  except  for 
cause,  nor  until  after  a  fair  and  impartial  trial  before 
the  conuiiis  si  oners  of  their  respective  departments.  ..." 
(Emphasis  added.) 

The  appellate  court  noted  that  Section  8.343  expressly  authorized 
dismissal  for  cause  even  though  there  be  no  intentional  breach  of 
duty  or  misconduct  on  the  part  of  the  police  officer. 

You  will  note  that  the  provisions  of  Sections  8.343  and  3.536 
are  quite  similar.   Therefore,  based  upon  the  reasoning  of  the 
appellate  court  in  0 'Neal,  I  must  conclude  that  physical  inability 
to  perform  the  duties  of  a  patrol  special  police  officer  constitutes 
"cause"  for  the  dismissal  of  a  patrol  special  police  officer.   Of 
course,  the  individual  involved  is  entitled  to  a  fair  and  impartial 
trial  before  the  Police  Commission  on  the  question  of  whether  he 
is  in  fact  physically  unable  to  perform  the  duties  required  of  a 
patrol  special  police  officer. 

I  turn  now  to  a  consideration  of  whether,  as  an  alternative 
to  dismissal,  the  Police  Commission  may  order  that  a  patrol  special 
police  officer  sell  his  beat  to  a  qualified  person.   Section  8.536 
provides,  in  part,  that: 

"Patrol  special  police  officers  who  are  designated 
by  the  police  commission  as  the  owners  of  a  certain  beat 
or  territory  as  may  be  fixed  from  time  to  time  by  said 
commission  or  the  legal  heirs  or  representatives  of  said 
owners,  may  dispose  of  their  interest  in  said  beat  or  terri- 
tory to  a  person  of  good  moral  character,  approved  by  the 
police  commission  and  eligible  for  appointment  as  a  patrol 
special  police  officer." 
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The  above-quoted  provision  permits  the  owner  of  a  "beat"  to  sell  it 
to  a  qualified  person.   The  Police  Commission's  only  authority  in 
this  regard  is  to  determine  that  the  prospective  purchaser  is  a 
person  of  good  moral  character  and  that  he  is  eligible  for  appoint- 
ment as  a  patrol  special  police  officer.   Thus,  it  appears  that 
the  Police  Commission's  authority  is  limited  to  the  suspension  or 
dismissal  of  a  patrol  special  police  officer.   The  Commission  would 
not  have  the  authority  to  order  that  a  patrol  special  police  officer 
dispose  of  his  "beat". 

It  must  be  noted,  however,  that  a  "beat"  is  a  substantial 
property  right.   Consequently,  if  a  patrol  special  police  officer 
who  owns  a   beat"  is  dismissed,  he  would  be  entitled  to  a  reasonable 
period  of  time  within  which  to  dispose  of  his  "beat"  to  a  qualified 
person. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr .  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
233  City  Hall 
San  Francisco,  CA   94102 

Subject:   Validity  of  Board  of  Supervisors 

Members  Disseminating  Informational 
Bulletin  at  City  Expense 

Dear  Mr.  Dolan: 

In  your  letter  of  January  16,  1974,  you  inquire  on 
behalf  of  Supervisor  John  J.  Barbagelata  whether  the  City 
and  County  of  San  Francisco  could  validly  pay  the  postage 
expenses  for  an  informational  bulletin  to  be  disseminated 
by  him  to  interested  citizens.  In  my  opinion,  payment  of 
such  expenses  would  be  a  proper  subject  for  municipal 
appropriations  within  the  limits  as  hereinafter  set  forth. 

The  subject  of  members  of  the  Board  of  Supervisors 
composing  and  disseminating  an  informational  bulletin  or 
newsletter  is  manifestly  one  of  only  municipal  concern. 
Distribution  of  a  newsletter  would  also  serve  municipal 
interests  by  insuring  a  more  informed  electorate.   There- 
fore it  would  be  within  the  charter  powers  of  the  Board  to 
provide  by  ordinance  for  the  funding  and  regulation  of  such 
a  bulletin. 

Tlie  procedures  and  controls  relating  to  informational 
bulletins  i>70uld  be  a  subject  for  the  discretion  of  the  Board 
itself.  However  it  should  be  pointed  out  that  the  municipal 
character  of  such  a  system  would  extend  only  to  a  nev;sletter 
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truly  "informational."  Thus  a  supervisor  might  apprise  the 
readers  of  his  activities,  his  particular  vievjs  on  a  subject 
and  the  reasons  therefor,  and  perhaps  the  vievjs  of  other 
supervisors  contrary  to  his  own.   But  any  attempt  at  undue, 
non-informational  advocacy  or  bringing  pressure  to  bear  on 
other  Board  members  would  be  subject  to  challenge  as  an  abuse 
of  municipal  funds.   Thus  in  Mines  v.  Del  Valle,  201  Cal.  273 
(1927)  ,  the  City  of  Los  Angeles  charged  a  board  of  public 
service  commissioners  with  the  duty  of  operating  an  electric 
light  and  povjer  system.   A  bond  election  xvas  to  be  held  in 
order  to  finance  improvements  and  extensions  of  said  system. 
The  commissioners  utilized  city  funds  to  finance  an  advertising 
campaign  designed  to  influence  the  voters  as  to  the  merits  of 
the  bond  proposal.   The  Supreme  Court  declared  that  such 
expenditures  were  outside  the  charter  pov;ers  of  the  city.   The 
Court  stated  that  it  would  be  clearly  unfair  to  the  voters  of 
the  city  to  have  their  funds  subsidizing  an  influence  campaign. 
Similarly,  any  informational  bulletin  seeking  to  influence 
rather  than  inform  local  voters  as  to  the  merits  of  a  particular 
issue  would  be  an  improper  use  of  taxpayer  monies. 

The  United  States  by  statute  has  taken  the  same  view  as 
the  Court  did  in  Mines  v  Del  Valle.   In  IS  U.S.C.  §1913  Congress 
has  prohibited  the  use  of  appropriated  money  by  officers  or 
employees  of  the  United  States  in  an  attempt  to  "influence  in 
any  manner  a  Member  of  Congress,  to  favor  or  oppose,  by  vote 
or  otherwise,  any  legislation  or  appropriation  by  Congress  .  .  ," 
Appropriated  money  may  not  be  used  directly  or  indirectly  in 
the  form  of  advertisements,  telegrams,  letters,  or  other 
written  matter.   Such  an  expression  of  public  policy  should 
provide  guidelines  for  local  legislation  on  this  subject  of 
an  informational  bulletin. 

Subject  to  the  above  qualification,  you  are  hereby 
advised  that  the  subsidizing  of  the  postage  for  an  informa- 
tional bulletin  would  be  a  proper  expenditure  of  municipal 
funds. 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-26 


February  25,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Bay  Area  Air  Pollution  Control 
District;  Term  of  Appointee  to 
Vacancy  on  Board  Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  February  14, 
1974,  wherein  you  advise  that,  on  February  13,  1974,  Mayor 
Alioto  appointed  Supervisor  Alfred  J.  Nelder  as  a  member  of 
the  Board  of  Directors  of  the  Bay  Area  Air  Pollution  Control 
District  vice  Mayor  Alioto,  resigned.   You  further  advise 
that  a  question  has  arisen  as  to  whether  Supervisor  Nelder  is 
to  hold  office  for  a  period  of  two  years  from  and  after 
February  13,  1974,  the  date  of  his  appointment,  or  for  the 
unexpired  portion  of  Mayor  Alioto' s  two-year  term,  which  com- 
menced on  July  27,  1972. 

The  term  of  office  of  members  of  the  Board  of 
Directors  of  the  Bay  Area  Air  Pollution  Control  District  and 
the  filling  of  vacancies  on  said  Board  is  set  forth  in  Section 
24352.1  of  the  Health  and  Safety  Code  reading,  in  part,  as 
follows: 

"Each  member  of  the  first  board  shall  hold 
office  until  June  1,  1956,  and  thereafter  each 
member  appointed  by  the  board  of  supervisors 
shall  hold  office  for  a  term  of  four  years  and 
until  the  appointment  and  qualification  of  his 
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successor  and  each  member  appointed  by  the 
city  selection  committee  shall  hold  office 
for  two  years  and  until  the  appointment  and 
qualification  of  his  successor.   Any  vacancy 
on  the  board  shall  be  filled  by  appointment 
in  the  same  manner  as  the  vacating  member  was 
appointed.  .  .  . " 

The  general  rule  with  respect  to  the  tenure  of  one 
appointed  to  fill  a  vacancy  in  a  public  office  is  set  forth 
in  California  Jurisprudence,  Second  Edition,  as  follows: 

"The  code  provides  that  where  an  appoint- 
ment is  made  to  fill  a  vacancy  in  a  public 
office,  the  appointee  holds  the  office  only 
for  the  balance  of  the  unexpired  term  as  pro- 
vided by  the  law  creating  the  office.   This 
provision  applies  only  where  a  definite  date 
has  been  fixed  for  the  beginning  of  a  term. 
Where  a  term  is  fixed  at  a  stated  number  of 
years,  and  no  time  of  commencement  is  specified, 
an  incumbent  takes  for  the  prescribed  period 
from  the  date  of  his  appointment  without  regard 
to  the  length  of  the  holdings  of  predecessors. 
On  the  other  hand,  where  a  statute  provides  that 
an  incumbent  shall  hold  office  for  a  stated 
period  or  until  a  successor  is  elected,  he "holds 
only  until  the  election  of  the  successor.   If 
this  meaning  is  apparent  from  a  statute,  a  term 
may  continue  though  the  appointing  power  be 
abolished,  or  though  the  officer  retires  on  a 
pension. " 

40  Cal.Jur.2d  Public  Officers,  Sec.  75 
(Emphasis  added) 

Applying  the  general  rule,  as  stated  hereinabove,  to 
the  provisions  of  Section  24  352.1  of  the  Health  and  Safety  Code, 
it  is  my  opinion  that  Supervisor  Nelder  is  to  hold  office  for 
the  unexpired  portion  of  Mayor  Alioto's  term  and  until  the 
appointment  and  qualification  of  his  successor. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-27 


February  28,  197^ 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Legality  of  Bulk  Recordings 
V7ith  Fees  and  Taxes  Being 
Deferred  to  a  Later  Time 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  request  for  v\y   opinion  as 
to  whether  or  not  it  is  legal  for  the  Recorder  to  make  "bulk 
recordings"  of  documents  (early  in  the  business  day)  and  defer 
the  payment  of  fees  and  taxes  until  later  in  the  same  business 
day. 


follows: 


Section  27201  of  the  Government  Code  provides  as 

"The  recorder  shall  not  record  any  instru- 
ment, file  any  paper  or  notice,  furnish  any  copy, 
or  render  any  service  connected  with  his  office 
until  the  fees  prescribed  by  law  are,  if  demanded, 
paid  or  tendered,"   (Emphasis  added.) 

The  fees  for  services  to  be  charged  and  collected  by 
the  Recorder  are  as  set  forth  in  Government  Code,  Section  27360 
through  27383. 

Based  upon  the  clear  language  contained  in  Government 
Code  Section  27201,  supra,  I  am  of  the  opinion  that  the  Recorder 
is  vested  with  such  discretion  so  that  he  could  demand  pajmient 
of  fees  at  the  time  of  recording  or  defer  same  until  some  time 
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later  in  the  same  business  day  without  being  in  violation  of  the 
applicable  law. 

However,  the  matter  of  documentary  transfer  taxes  must 
be  taken  into  consideration  along  with  the  aforementioned  fees. 

Section  11911  of  the  Revenue  and  Taxation  Code  author- 
izes the  Board  of  Supervisors  'to  impose  by  ordinance  a  tax  on 
interests  conveyed  in  realty  which  exceeds  one  hundred  dollars*. 

Section  11933  of  the  same  code  provides  in  part  that: 

"If  a  county  has  imposed  a  tax  pursuant  to 
this  part,  the  recorder  shall  not  record  any  deed, 
instrument  or  writing  subject  to  the  tax  imposed 
pursuant  to  this  part,  unless  the  tax  is  paid  at 
the  time  of  recording.  ..." 

Pursuant  to  the  authority  granted  the  Board  of  Super- 
visors by  Section  11911  of  the  Revenue  and  Taxation  Code,  Ordi- 
nance No.  315-67,  providing  for  a  docvmientary  transfer  tax,  was 
adopted  on  December  4,  1967.   As  amended  by  Ordinance  No.  154-68, 
said  ordinance  provides  in  pertinent  part  as  follows; 

"Section  11.   Recordation.   The  Recorder  shall 
not  record  any  deed,  instrument  or  wrir.ing  subject 
to  the  tax  imposed  by  this  ordinance  unless  the  tax 
is  paid.  ..." 

The  language  contained  in  our  ordinance  sets  forth  the  requirement 
that  applicable  taxes  must  be  paid  before  recordation  can  be 
accomplished.   This  is  basically  what  Section  11933  of  the  Govern- 
ment Code  directs  the  City  and  County  to  do  in  this  regard. 

Based  upon  the  foregoing',  I  am  of  the  opinion  that  the 
Recorder  may,  in  his  discretion,  defer  the  payment  of  fees  associ- 
ated with  recordation  of  documents  until  some  time  later  in  the 
same  business  day.   However,  if  said  documents  relate  to  the  sale 
or  transfer  of  an  interest  in  real  property  and,  therefore,  come 
under  the  provisions  of  Ordinance  No.  315-67,  it  is  my  opinion 
that  the  ordinance  would  prohibit  the  recorder  from  recording  any 
such  documents  until  the  tax  is  actually  paid.   Since  a  document 
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is  "recorded"  at  a  specific  hour  and  minute  on  a  certain  date, 
that  occurrence  is  easily  ascertainable  and  full  compliance  with 
Section  11  of  Ordinance  No.  315-67,  su^ra,  V70uld,  in  my  opinion, 
require  that  the  tax  imposed  be  paid  at  the  same  time  or  before 
that  event  occxirred  and  not  at  some  later  time. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-28 


January  25,  197^ 


Mr,  Emmery  Mihaly 

Registrar  of  Voters 

Room  155,  City  Hall 

San  Francisco,  California  94102 

Subject:  Filling  Vacancies  Occurring  in  Superior 
Court  Offices  During  Year  of  Expiration 
of  Incumbent's  Term  Under  Provisions  of 
Subdivision  (c)  of  Section  l6  of  Article 
VI  of  State  Constitution 

Dear  Mr,  Mihaly: 

In  your  January  24,  1974  letter  you  state  that  the  Execu- 
tive Officer  of  the  Superior  Court  has  submitted  to  you  ballot 
designations  for  Superior  Court  judges  subject  to  election  at  the 
statewide  primary  election  to  be  held  on  June  4,  1974,  as  Offices 
No,  1  through  No,  6,  You  point  out  that  the  inciimbent  judges  in 
Office  No,  7  and  Office  No.  8  retired  on  January  15,  1974  and 
January  24,  1974  respectively,  and  request  an  opinion  as  to 
whether  these  offices  are  subject  to  election  at  the  Jxine  primary 
election  in  view  of  the  provisions  of  Article  VI,  Section  l6.  Sub- 
division (c)  of  the  Constitution  of  the  State  of  California  if  no 
appointment  is  made  to  such  offices  by  the  Governor  prior  to  8:00 
a,m.,  January  28,  1974. 

Prior  to  1966,  Subdivision  (c)  of  Section  l6  of  Article 
VI  was  numbered  Section  8  of  Article  VI  and  read  as  follows : 

"The  term  of  office  of  judges  of  the  superior 
courts  shall  be  six  years  from  and  after  the  first 
Monday  of  January  after  the  first  day  of  January 
next  succeeding  their  election,   A  vacancy  in  such 
office  shall  be  filled  by  the  election  of  a  judge 
for  a  full  term  at  the  next  general  state  election 
after  the  first  day  of  January  next  succeeding  the 
accrual  of  the  vacancy;  except  that  if  the  term  of 
an  incxmibent,  elective  or  appoxntive,  is  expiring 
at  the  close  of  the  year  of  a  general  state  elec- 
tion and  a  vacancy  accrues  after  the  commencement 
of  that  year  and  prior  to  the  commencement  of  the 
ensuing  term,  the  election  to  fill  the  office  for 
the  ensuing  full  term  shall  be  held  in  the  closing 
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year  of  the  expiring  term  in  the  same  manner 
and  with  the  same  effect  as  though  such  vacancy 
had  not  accrueST^   In  the  event  of  any  vacancy, 
the  Governor  shall  appoint  a  person  to  hold  the 
vacant  office  until  the  commencement  of  the 
term  of  the  judge  elected  to  the  office  as  herein 
provided,"   (Emphasis  added.) 

In  1966  Section  8  was  reniimbered  Section  I6  and  the  word- 
ing was  amended  to  delete  the  above  underlined  language.   Subdi- 
vision (c)  of  Section  I6  of  Article  VI  now  reads  as  follows: 

"Terms  of  Judges  of  superior  courts  are  6 
years  beginning  the  Monday  after  January  1  follow- 
ing their  election.   A  vacancy  shall  be  filled 
by  election  to  a  full  term  at  the  next  general 
election  after  the  January  1  following  the 
vacancy,  but  the  Governor  shall  appoint  a  person 
to  fill  the  vacancy  temporarily  until  the 
elected  Judge's  term  begins." 

Inasmuch  as  the  vacancies  in  Offices  7  and  8  occurred 
after  January  1  of  197^,  it  appears  clear  from  the  wording  of  Sub- 
division (c)  of  Section  I6  that  an  election  to  fill  such  offices 
for  a  full  term  cannot  occur  \intil  the  next  general  election  after 
January  1,  1975,  and  that  the  Executive  Officer  of  the  Superior 
Court  properly  designated  the  offices  to  be  filled  at  the  June 
primary  election  as  Offices  1  through  6.   Subdivision  (c)  provides 
that  the  Governor  "...  shall  appoint  a  person  to  fill  the 
vacancy  temporarily  until  the  elected  Judge ' s  term  begins . "  There 
is  then  a  mandatory  duty  upon  the  Governor  to  make  appointments 
to  temporarily  fill  the  vacancies  created  by  the  resignation. 

This  construction  of  the  clear  lemguage  of  the  section  is 
confirmed  rather  than  negated  by  the  case  of  Pollack  v.  Hamm, 
3  C.3d  264.   The  first  thing  to  be  noted  about  the  case  is  that  it 
involved  a  different  factual  situation  than  is  present  here.   In 
that  case  a  vacancy  occurred  in  Office  No,  3  of  the  Superior  Court 
of  Ventura  County  in  December,  I969.   One  Philip  J.  West  was 
appointed  by  the  Governor  to  fill  that  vacancy.   In  April  of  1970 
Judge  West  was  lost  at  sea  in  a  boating  accident  and  a  Judicial 
decree  was  secured  establishing  his  death  as  having  occurred  in 
April,  1970.   On  April  30,  1970,  the  Governor  appointed  Donald  A. 
Pollack  to  the  office.   The  electoral  process  for  the  June  1970 
statewide  primary  election  had  already  been  instituted  and  Judge 
West  and  Robert  L.  Shaw,  the  real  party  in  interest  in  the  above 
cited  Supreme  Court  case,  had  qualified  as  candidates.   Donald  A, 
Pollack  filed  a  petition  for  a  writ  of  mandate  in  the  Supreme  Court 
to  restrain  the  Registrar  of  Voters  from  conducting  the  Jvine  2, 
1970  primary  election  or  any  election  during  1970  to  fill  a 
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vacancy  in  Office  No.  3.   The  court  allowed  the  election  to  continue 
and  Robert  L.  Shaw  received  a  majority  of  votes  at  the  election. 
The  court  held  that  the  election  was  proper  and  that  Robert  L.  Shaw 
was  properly  elected  to  the  office.   However,  the  basis  of  the 
court ' s  decision  was  its  finding  that  the  vacancy  in  the  office 
occurred  in  December  of  I969  when  Judge  West  vias  temporarily  appointed 
to  fill  the  vacancy  and  that  no  new  vacancy  occurred  when  Judge  West 
was  declared  Judicially  dead  in  April  of  I97O.   The  first  general 
election  then  that  was  held  after  January  following  the  vacancy  imder 
the  court's  decision  was  the  Jione  primary  election  in  1970.  Here, 
however,  the  first  general  election  that  will  be  held  after  the 
January  1  following  the  vacaincy  in  Offices  Nos.  7  and  8  which  is 
January  1,  1975^  will  be  the  1976  June  statewide  primary  election. 

In  the  course  of  its  decision,  the  court  discussed  the 
language  of  Subdivision  (c)  of  Section  I6  of  Article  VI  as  it  read 
prior  to  I966  and  with  reference  to  the  language  which  was  deleted 
in  1966  which  would  have  required  an  election  in  the  same  year  that 
the  vacancy  occurred  stated  as  follows : 

"The  1966  amendments  to  the  Constitution  not 
only  deleted  the  exception  requiring  an  election 
in  the  year  a  vacancy  occurred,  but  also  modified 
the  wording  of  the  provision  to  eliminate  any  ambi- 
guity as  to  the  tenure  of  an  appointee.  Article 
VI,  section  I6,  subdivision  (c),  now  provides, 
inter  alia:   'A  vacancy  shall  be  filled  by  election 
to  a  full  term  at  the  next  general  election  after 
the  January  1  following  the  vacancy,  but  the 
Governor  shall  appoint  a  person  to  fill  the  vacancy 
temporarily  until  the  elected  judge's  term  begins.'" 
(Emphasis  added  by  the  court.) 

Also  in  discussing  a  prior  decision  of  the  court  in  the 
case  of  Barber  v.  Blue,  65  C.2d  I85,  the  court  noted  as  follows: 

"We  held  that  because  in  the  circumstances 
there  present  the  full  elective  process  could  not 
be  carried  out,  the  exception,  which  would  have 
required  any  appointee  to  run   for  the  office  in 
1906,  was  not  applicable.   In  so  holding  we  noted 
that  the  section  stated  the  general  rule  'that  an 
appointee  does  not  stand  [for]  election  in  the 
year  of  accrual  of  the  vacancy  which  he  is  appointed 
to  fill.'"   (65  Gal. 2d  185,  187. ) 

The  court  did  emphasize  in  its  discussion  the  fact  that 
the  term  of  a  Superior  Court  judge  is  6  years  and  the  people  should 
have  a  right  to  vote  for  the  office  no  less  often  that  every  6  years. 
However,  pertinent  to  our  consideration  here,  it  also  specifically 
noted  that  there  would  be  exceptions  to  this  desirability  in  the 
following  language,  p,  273: 
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"Thus,  only  if  the  vacancy  arises  in  the  year 
of  expiration  of  the  elected  incumbent ' s  term,  o 
or  in  the  unlikely  event  that  the  situation  pre- 
sented in  Barber  v.  Blue,  supra,  should  recur  and 
an  unopposed  incximbent  die  in  em.  election  year 
at  a  time  v;hen  it  is  no  longer  possible  to  carry 
out  that  process,  may  more  than  six  years  elapse 
between  elections  or  opporunity  for  election  for 
the  office." 

"Footnote  6,   ' .  ,  .  although  the  elected  succes- 
sor does  not  take  office  until  the  first  Monday 
after  January  1  of  the  year  following  the  election, 
for  convenience  his  predecessor's  term  is  said  to 
expire  in  the  election  year.  .  .'" 

You  are  accordingly  advised  that  Offices  Nos.  7  and  8  are 
not  subject  to  election  at  the  statewide  primary  election  to  be 
held  on  June  4,  197^. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-29 


March  1,  I974 


Mr.  James  Wurm 

General  Manager,  Personnel 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Legality  of  Providing  Dental  Care  Plan  for  City 
Employees  by  Ordinance 

Dear  Mr.  Wurm:  ' 

This  is  in  reply  to  your  recent  letter  requesting  my 
opinion  as  to  "the  legality  of  providing  a  dental  care  plan 
for  City  employees  under  the  Administrative  Provisions  of  the 
Salary  Standardization  Ordinance." 

Although  your  inquiry  specifically  concerns  the  Salary 
Standardization  Ordinance,  the  fundamental  question  involved  in 
your  request  is  v;hether  the  Board  of  Supervisors  has  the  power 
to  provide  a  dental  care  plan  for  employees  of  the  City  and 
County.   Section  2.101  of  the  Charter  provides  in  pertinent  part 

"The  powers  of  the  city  and  county,  except 
the  powers  reserved  to  the  people  or  delegated  to 
other  officials,  boards  or  commissions  by  this 
charter,  shall  be  vested  in  the  board  of  super- 
visors and  shall  be  exercised  as  provided  in  this 
charter. " 

Consequently,  the  Board  of  Supervisors  is  vested  only  with  those 
powers  of  the  City  and  County  which  are  not  reserved  to  the 
people  or  delegated  to  other  officials,  boards  or  commissions. 
(Kennedy  v.  Ross,  28  C.2d  569,  575.) 
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The  Health  Service  System  is  established  by  the  Charter  as 
a  department  of  the  City  and  County.   (Charter,  Section  8.420.) 
The  Health  Service  Board  is  charged  with  the  duty  of  adopting  a 
"plan  or  plans  for  rendering  medical  care  to  members  of  the  system, 
or  for  the  indemnification  of  the  cost  of  said  care,  or  for  ob- 
taining and  carrying  insurance  against  such  costs  or  for  such 
care."   (Charter,  Section  8.422;  emphasis  added.)   The  term 
"medical  care"  is  to  be  defined  by  the  Health  Service  Board. 
(Charter,  Section  3.430.)   Although  the  word  "medical"  ordinarily 
refers  to  the  science  of  medicine,  it  appears  that,  in  establish- 
ing the  Health  Service  System,  the  electorate  contemplated  and 
intended  that  the  term  "medical  care"  encompass  dental  care. 

At  the  election  held  on  March  9,  1937,  the  electorate 
approved  the  Charter  amendment  establishing  the  Health  Service 
System.   That  amendment  added  Section  172.1  to  the  charter  as 
then  codified.   Subdivision  5  of  said  Section  172.1  as  originally 
enacted  provided  in  part  as  follows: 

"The  term  'medical  care'  shall  include  the 
services  of  physicians,  surgeons,  nurses,  persons 
licensed  to  treat  human  diseases  without  the  use 
of  drugs,  hospitalization,  medicines  and  appliances, 
and  dental,  optical  and  other  medical  treatments 
and  services."   (Emphasis  added.) 

At  the  election  held  on  November  5,  1957,  the  above  provision  was 
amended  to  provide  simply  that: 

"The  term  'medical  care'  shall  be  defined 
by  the  health  service  board." 

This  provision  has  remained  unchanged  to  the  present  time  and  is 
now  contained  in  Section  8.430  of  the  Charter. 

The  intent  and  effect  of  the  1957  amendment  was  to  empower 
the  Health  Service  Board  to  include  within  the  term  "medical 
care"  health  care  services  in  addition  to  those  theretofore 
specifically  mentioned.   With  specific  reference  to  dental  care, 
it  is  clear  that  the  1957  amendment  did  not  alter  the  power  of  the 
Health  Service  Board  to  include  dental  care  as  part  of  the  health 
care  services  provided  under  the  System  in  that  the  term  "physician" 
for  purposes  of  the  Health  Service  System,  includes  dentists. 
(Charter,  Section  8.426.) 
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It  is  my  opinion,  therefore,  that  it  vjas  the  intent  of 
the  electorate  in  establishing  the  Health  Service  System  to 
repose  in  Health  Service  Board  the  discretion  to  determine 
whether  a  plan  or  plans  should  be  adopted  to  provide  dental 
care  for  employees  of  the  City  and  County  who  are  members  of 
that  system.   Consequently,  it  is  the  province  of  the  Health 
Service  Board  to  determine  whether  a  dental  care  plan  or  plans 
should  be  provided  for  City  employees  and,  if  so,  to  detail 
and  specify  the  benefits  to  be  provided.   The  sole  authority 
vested  in  the  Board  of  Supervisors  in  this  area  is  to  approve 
or  disapprove  such  plan  or  plans  as  may  be  adopted  by  the  Health 
Service  Board.   (Charter,  Section  8.422.) 

It  is  my  understanding  that  your  inquiry  is  prompted  by 
a  proposal  which  contemplates  that,  if  a  dental  care  plan  is 
provided  for  City  employees,  the  entire  cost  of  such  a  plan  is 
to  be  borne  by  the  City  and  County.   In  this  regard,  I  direct 
your  attention  to  the  provisions  of  Sections  8.423  and  8.428  of  the 
Charter,  which  determine  the  amount  which  the  City  and  County  may 
contribute  to  the  Health  Service  System  fund  on  behalf  of  its 
employees.   If  a  dental  care  plan  were  to  be  provided  under  the 
Health  Service  System,  the  effect  of  these  sections  would  be 
to  require  that  the  cost  of  any  such  plan  be  borne  entirely  by 
the  members  of  that  System  rather  than  the  City  and  County. 
Consequently,  it  will  require  a  Charter  amendment  to  permit  the 
City  and  County  to  bear  the  cost  of  any  dental  care  plan  provided 
under  the  Health  Service  System.   Likewise,  it  v;ould  require  a 
Charter  amendment  to  divest  the  Health  Service  Board  of  the  power 
to  adopt  dental  care  plans  for  City  employees  and  to  vest  that 
authority  in  the  Board  of  Supervisors. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONl^OR 
City  Attorney 
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March  1,  1974 


Mr.  Robert  J.  Dolan,  CLerk 

Bo?rd  of  SuoervLSors 

235  City  HriLI 

San  Francisco,  California   94102 

Subject:   Legislation  Necessary  to  Review 
School  District  Budget  on  a 
Line  by  Line  Basis 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  recent  letter  containing 
Supervisor  Mendelsohn's  inquiry  regarding  the  extent  of  the 
Board  of  Supervisors'  control  of  the  budget  of  the  San  Francisco 
Unified  School  District. 

The  exact  question  of  review  and  control  by  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  of  the 
budget  prepared  for  the  San  Francisco  Unified  School  District 
by  the  Board  of  Education  was  decided  by  the  California  Supreme 
Court  in  September  1927  in  the  case  of  Esberg  v.  Badaracco, 
202  C.  110. 

In  a  un;^nimous  decision,  the  California  Supreme  Court 
Concluded  that  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  had  no  authority  to  change  the  San  Francisco 
School  District  budget  prepared  by  the  Board  of  Education.   The 
Supreme  Court  reasoned  that  pursuant  to  Article  IX,  Section  6 
of  the  State  Constitution  the  school  system  is  a  matter  of 
general  concern  and  state  supervision  and  not  a  "municipal  affair", 
and  that  the  school  district  as  a  separate  corporate  entity 
derives  its  authority  from  the  Political  Code  (now,  in  part,  the 
Education  Code)  whereas  the  City  derives  its  authority  from  the 
Charter.   Continuing,  the  Supreme  Court  reasoned,  at  page  121, 
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"When  the  legislature  has  authorized  the  board 
of  education,  the  duly  constituted  governing  board 
of  the  school  department,  to  fix  the  amount  to  be 
raised  and  has  required  the  board  of  supervisors  to 
levy  the  tax  to  provide  the  sum  required,  the 
legislature  has  'provided  for'  the  levy  of  the 
tax.   We  find  no  constitutional  inhibition  against 
the  conferring  of  such  powers  on  the  board  of 
education,  although  the  full  exercise  of  the  power 
of  taxation  may  necessitate  the  joint  action  of  both 
boards--the  determination  of  the  amount  by  one  board 
and  the  levy  of  the  tax  by  the  other." 

In  granting  the  relief  in  Esberg  prayed  for  by  the 
Board  of  Education,  the  Supreme  Court  compelled  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  to  fix  the 
tax  rate  for  school  purposes  at  a  level  sufficient  to  produce 
the  amount  specified  in  the  school  district  budget  without 
diminution. 

In  making  the  inquiry  set  forth  above,  your  letter 
contains  a  reference  to  the  line  by  line  power  of  the  Board  of 
Supervisors  over  the  budgets  of  other  City  departments.   A 
similar  argument  made  by  the  San  Francisco  Board  of  Supervisors 
was  urged  upon  the  Supreme  Court  in  1927  in  the  Esberg  case  by 
the  then  City  Attorney  John  J.  O'Toole.   That  argument  was  base_ 
upon  three  cases  concerning  the  scope  of  the  budget-making  power 
of  the  Board  of  Supervisors  decided  by  the  same  Supreme  Court 
in  August  and  September  1927  immediately  prior  to  the  court's 
Esberg  decision.   (See  Fitzgerald  v.  Badaracco,  202  C.  18; 
Griff in  v.  Boyle,  202  C.  95;  Jackson  v.  Badaracco,  202  C.  95.) 
The  Supreme  Court  in  Esberg  recognized  the  distinction  between 
the  School  District  and  the  other  city  departments  involved  in 
Fitzgerald,  Griffin  and  Jackson.   The  court  in  Esberg  repeated 
the  conclusion  arrived  at  in  its  earlier  decisions  that: 

".  .  .the  board  of  public  v7orks  and  the  board 
of  election  commissioners  of  said  city  and  county  were, 
as  to  the  expenditures  to  be  made  in  their  several 
departments,  limited  to  the  amounts  appropriated  by 
the  board  of  supervisors  in  the  exercise  of  its 
budget-making  power." 

Esberg,  supra ,  p.  115. 


ed 
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The  Supreme  Court  expressed  the  view  that  in  the  Fitzgerald, 
Jgckson  and  Griffin  cases:- 

".  .  .we  were  dealing  with  subordinate  boards 
of  the  city  and  county  concerning  which  it  V7as  entirely 
competent  to  provide  in  the  charter  for  whatever 
powers,  duties,  restrictions,  and  regulations  the 
people  of  the  city  and  county  might  desire  to  prescribe 
in  adopting  or  amending  said  charter  pursuant  to  the 
provisions  of  the  constitution.   In  those  cases  the 
boards  are  those  whose  activities,  from  a  governmental 
standpoint,  are  primarily,  if  not  wholly,  of  local 
concern  and  subject  to  charter  regulation.   But  with 
the  school  department  V7e  are  confronted  by  different 
and  controlling  considerations  of  law.   The  school 
system  of  the  state  is  a  matter  of  general  concern  as 
distinguished  from  a  'municipal  affair,'  as  that  term 
is  considered  in  connection  with  charter  cities. 
Article  IX  of  the  organic  law  of  California  provides 
for  the  establishment  of  a  public  school  system. 
It  is  provided  in  section  I  of  that  article:  "A 
general  diffusion  of  knowledge  and  intelligence 
being  essential  to  the  preservation  of  the  rights 
and  liberties  of  the  people,  the  legislature  shall 
encourage  by  all  suitable  means  the  promotion  of 
intellectual,  scientific,  moral  and  agricultural 
improvement.    Section  5  of  the  same  article  provides 
that  "the  legislature  shall  provide  for  a  system 
of  common  schools  ..."   Section  6  of  the  article 
provides  that  the  legislature  '  shall  provide  for' 
the  levy  of  a  "'city  and  county'  ta:<  by  the  board  of 
supervisors  for  school  purposes.   By  this  article  of 
the  constitution  the  people  of  the  state  have  made 
the  school  system  a  matter  of  state  supervision,  and 
judicial  declarations  to  the  same  effect  are  numerous. 

"The  effect  of  this  framework  of  laws  surrounding 
and  supporting  our  public  school  system  is  that  the 
acts  of  the  legislature,  within  constitutional  bounds, 
are  controlling  over  conflicting  provisions  of 
freeholders'  charters." 

Esberg,  supra ,  p.  115-116. 
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Article  IX  Section  6  of  the  California  Constitution, 
amended  in  1946,  presently  provides  in  part: 

"The  Legislature  shall  provide  for  the  levying 
annually  by  the  governing  body  of  e^ch  county,  and 
city  and  county,  of  such  school  district  taxes,  at 
rates  not  in  excess  of  the  maximum  rates  of  school 
district  tax  fixed  or  authorized  by  the  Legislature, 
as  V7ill  produce  in  each  fiscal  ye^^r  such  revenue 
for  e.ich  school  district  as  the  governing  board 
thereof  shall  determine  is  required  in  such  fiscal 
year  for  the  support  of  all  schools  and  functions 
of  said  district  authorized  or  required  by  law." 

Political 

contained  ^..   ^..^    ^.  ^^^^^..^..    ^ ^^..,   

and  forming  the  basis  of  the  Ksberg  decision,  are  now  ^wn..<.j.w^^ 
in  Education  Code  Sections  20703  and  20705,  set  forth  immediately 
below: 

§20703.   Duty  to  fix  rate  for  district  tax. 
The  board  of  supervisors  shall  fix  such  a  rate 
for  the  district  tax  as  will  produce  the  amount 
of  district  tax  money  requested  by  the  particular 
district. 

§20705.   Duty  of  board  of  supervisors  to  levy  and 
collect  school  district  tax. 

The  board  of  supervisors  of  each  county  or  city  and 
county  shall  annually  at  the  time  and  in  the  manner 
of  levying  county  or  city  and  county  taxes  levy  and 
cause  to  be  collected  a  district  tax  for  e?ch  school 
district  whose  budget  shows  a  district  tax  to  be 
necessary. 

Accordingly,  in  response  to  your  final  question,  it 
would  appear  that  nothing  less  than  an  amendment  of  the  State 
Constitution  (Article  IX  Section  d)    would  be  required  to  allow 
the  Board  of  Supervisors  of  a  chartered  city  and  county  to 
exercise  the  same  control  over  the  budget  of  the  San  Francisco 
Unified  School  District  as  the  Board  presently  exercises  over 
the  budgets  of  City  departments.   Parenthetically,  you  are 
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advised  that  p    repeal  of  Section  6  Article  IX  v/as  proposed  by 
initiative  constitutional  amendment  number  8  in  1969  and  was 
rejected  by  the  voters  at  a  special  election  on  June  2,  1970. 

The  Esberg  decision  has  rarely  been  challenged  in 
the  years  since  192/  and  when  cited  it  has  been  firmly  upheld. 
In  Pasadena  J.C.  Dist.  v.  Board  of  Supervisors,  (1932)  216  C.  61, 
the  California  Supreme  Court  cited  the  Esber,q  decision  as 
controlling  in  holding  that  the  Board  oi  Supervisors  of  Los 
Angeles  County  had  no  authority  to  modify  the  amount  fixed  by 
school  district  authorities  as  necessary  for  school  district 

Eurposes.   Accordingly,  deductions  made  in  the  school  district 
udget  by  the  Board  of  Supervisors  of  the  County  of  Los  Angeles 
were  illegal.   (See  Pasadena  case,  supra ,  at  p.  71) 

In  1956,  the  California  Court  of  Appeal  in  Berkeley 
Unified  School  Dist.  of  Alameda  County  v.  City  of  Berkeley, 
141  C.A.  2a  o41,  846-7,  held  Section  57  of  the  Charter  of  the 
City  of  Berkeley  to  be  constitutional.   The  Court  relied  on  the 
Esberg  decision  in  deciding  in  favor  of  the  validity  of  Section 
57  requiring  the  city  council  to  assess  and  collect  tax  for 
school  purposes  if  so  requested  by  the  Board  of  Education  and 
in  such  amount  as  the  Board  of  Education  requests. 

Finally  in  1969  the  California  Court  of  Appeal 
again  gave  favorable  mention  to  the  Esberg  decision  in  a  case 
involving  salary  increases  for  miscellaneous  employees.   San 
Francisco  Chamber  of  Commerce  v.  City  and  County  of  San 
Francisco,  275  C.A. 2d  499.   The  Court  considered  the  salary  of  a 
school  community  relations  assistant  and  concluded  at  p.  504: 

".  .  .This  employment,  because  of  its  relation 
to  the  schools,  is  subject  in  any  event  to  action 
by  the  board  of  education." 

(Esberg  v.    Badaracco,    202   Cal.llO    [259   p. 730]) 

To  summarize,  the  California  Constitution,  Article 
IX  Section  6,  requires  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  to  levy  taxes  sufficient  to  produce 
as  much  revenue  for  each  school  district  as  the  Board  of  Education 
of  the  school  district  shall  determine  is  required,  "at  rates 
not  in  excess  of  the  maximum  rates  of  school  district  tax  fixed 
or  authorized  by  the  Legislature,"  i.e.,  the  Education  Code. 
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Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-31 


March  11,  1974 


Mr.  Granville  DeMerritt 
Director,  Classified  Personnel 

&  Employee  Relations 
San  Francisco  Unified  School  District 
135  Van  Ness  Avenue 
San  Francisco,  California  94102 

Subject:  Vacation  Rights  for  School 
Terra  Employees 

Dear  Mr,  DeMerritt: 

This  is  in  response  to  your  request  for  an  addendum 
to  my  opinion  dated  October  30,  1973.  You  ask  the  following 
questions : 

"1.   At  the  completion  of  five  (5)  years'  continuous 
service,  is  a  school  term  only  employee  entitled 
to  fifteen  (15)  working  days  vacation,  and 
thereafter  a  proportionate  amount? 

"2.   At  the  completion  of  fifteen  (15)  years'  continu- 
ous service,  is  a  school  term  only  employee 
entitled  to  twenty  (2)  [sic]  working  days  vaca- 
tion, and  thereafter  a  proportionate  amount? 

"3.   Would  the  anniversary  date  of  employment  consti- 
tute the  proper  date  for  determining  five  (5) 
and  fifteen  (15)  years'  continuous  service? 

"4.   Are  vacation  and  sick  leave  credits  earned  by 

school  term  only  employees  who,  at  the  conclusion 
of  a  school  year,  are  given  temporary  appoint- 
ments to  school  positions  during  summer  vacation? 
Employees  in  this  category  are  those  who  work  a 
regular  school  year  and  are  appointed  from  a 
temporary  requisition  for  a  limited  time  only  and 
are  duly  recorded  as  being  'laid  off  at  the  con- 
clusion of  the  temporary  appointment." 
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QUESTIONS  1  AND  2 

Section  8.440(a)  of  the  Charter  provides: 

"(a)   Every  person  employed  in  the  city  and 
county  service  shall  be  allowed  a  vacation  with 
pay  annually,  as  long  as  he  continues  in  his 
employment,  as  follows: 

"(1)  After  one  years'  [sic]  continuous 
service,  ten  working  days, 

"(2)   After  five  years'  continuous  service, 
fifteen  working  days. 

"(3)   After  fifteen  years'  continuous 
service,  twenty  working  days," 

In  my  Opinion  No.  73-142,  dated  October  30,  1973,  I  con- 
cluded that  a  school  term  employee  attained  one  year  continuous 
service  on  the  first  anniversary  of  appointment  and  was  thereby 
entitled  to  a  first  annual  vacation  of  ten  working  days  in  accord- 
ance with  Section  8.440(a)(1)  of  the  Charter. 

In  like  manner,  it  is  my  opinion  that  school  term 
employees  attain  five  years'  and  fifteen  years'  continuous  service 
on  the  first  and  fifteenth  anniversaries  of  their  appointments  and 
on  such  anniversaries,  they  are  entitled  to  fifteen  and  twenty 
working  days'  vacation  respectively  in  accordance  with  Sections 
8.440(a)(2)  and  (3)  of  the  Charter.   During  all  other  years  of 
service,  school  term  employees  are  awarded  a  proportionate  vacation 
allowance  as  provided  by  Section  16, 11(b)  of  the  San  Francisco 
Administrative  Code, 

QUESTION  3 

The  anniversary  date  of  employment  constitutes  the  proper 
date  for  determining  five  and  fifteen  years'  continuous  service. 

QUESTION  4 

Rule  21  of  the  Civil  Service  Rules  governs  vacations  for 
temporary  employees.   Section  21.01  provides  in  part: 
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"Temporary  appointees  must  establish 
their  right  to  a  first  vacation  by  being  employed 
eleven  and  one -half  (11-1/2)  months  v/ithin  the 
twelve  (12)  month  period  beginning  from  the  date 
of  their  appointment,  provided  that  such  first 
vacation  may  not  be  claimed  until  the  anniversary 
date  of  appointment." 

In  your  question,  the  regular  school  term  employees  are 
appointed  as  temporary  employees  only  during  the  period  of  summer 
vacation.   They  are  not  employed  as  temporary  employees  for  11-1/2 
months  within  the  twelve -month  period  beginning  from  the  date  of 
their  appointment.   It  is,  therefore,  my  opinion  that  school  term 
employees  who  accept  temporary  appointments  during  the  summer 
vacations  do  not  earn  vacation  for  the  period  of  their  temporary 
service. 

Sick  leave  accvimulation  is  governed  by  Rule  23  of  the 
Civil  Service  Rules.   Employees  v/ho  have  served  under  appointment 
to  a  position  for  a  total  of  six  months  shall  be  entitled  to  sick 
leave  will  full  pay.   (§23.03,  Civil  Service  Rules.)   Upon  com- 
pletion of  six  months '  service,  employees  shall  be  credited  with 
thirteen  v/orking  days  '  sick  leave  per  completed  year  of  service  on 
a  pro-rata  basis  based  upon  the  completion  of  regularly  scheduled 
paid  service  for  the  employee's  classification.   (§23. 07(a),  Civil 
Service  Rules.)   Accordingly,  a  school  term  employee  earns  pro- 
rata sick  leave  credits  based  upon  the  months  of  paid  service  in 
that  classification. 

It  is,  therefore,  my  opinion  that  a  school  term  employee 
who  accepts  a  temporary  appointment  during  summer  vacation  would 
continue  to  earn  pro-rata  sick  leave  credits  for  such  temporary 
service  providing  that  such  employee  has  completed  the  required 
six-month  service  as  an  employee  of  the  City  and  County  of  San 
Francisco, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  74-32 


March  I5,  I974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:   Deputizing  Private  Citizens  to  Enforce 
Animal  Control  Ordinance 

Dear  Mr.  Dolan: 

1^74   .  "^^^^ .  letter  is  a  reply  to  your  letter  of  February  20 
R^roi'^    which  you  inquired,  on  behalf  of  Supervisor  von 

enSio^Jh"'  "'^'^'^^^^  P^^^^^^  citizens  can  be  deputizelto 
enforce  the  provisions  of  the  animal  control  and  leash  laws 
(Ordinance  No.  226-73)  .  J-t^dt^n  laws 

My  recent  opinion  concerning  the  subject  of  citations 

ind^o  .  2^^°^^"^^°""  °^  "^^^  1^^^  "^y  ^^i"^^l  control  o?fi?2rs 
fS?  said  v?oi^.'^'^  officers  are  empowered  to  issue  citations 
lor  said  violations. 

unlpc,^  hS  private  citizen  can  be  empowered  to  issue  citations 
unless  he  is  first  appointed  a  special  police  officer  in 
accordance  with  Section  3.535  of  the  Charter  and  fulfills  the 
cit^^f^n^  conditions  of  training  precedent  to  the  issuance  of 
citations.   Penal  Code,  Sections  836.5,  847  and  853.6. 

Fr;,nn.-."°''r^^'-^^?^^°^  H'^  °^  ^^^^  "'  Chapter  V  of  the  San 
Mo   5ir?.  "'''•'^^f^^  ^°^^  (Health  Code)  ,  added  by  Ordinance 
No.  226-73  provides  that: 

"...  any  person  may  take  up  and  deliver 
to  the  Animal  Control  Officer  any  animal  at  large 
m  the  City  and  County  on  public  property  or  upon 
said  person's  private  property." 
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The  term  "at  large"  is  defined  in  Section  41(a)  to  mean: 

"any  dog  off  the  premises  of  its  owner  and  not 
under  restraint  by  a  leash,  rope  or  chain  of 
not  more  than  eight  (8)  feet  in  length,  and 
any  other  animal  not  under  physical  restraint." 

As  it  would  seem  that  the  bulk  of  the  complaints  received 
by  Supervisor  von  Beroldingen  would  be  for  violation  of  the 
leash  law,  at  least  in  part,  it  is  not  necessary  for  a  private 
citizen  to  be  deputized  in  order  to  take  immediate  personal 
action  to  enforce  the  provisions  of  said  law. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-33 


March  20,  1974 


Dr.  Eugene  S.  Hopp,  President 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California   94102 

Subject:  May  Board  of  Supervisors  Direct  the 
Activities  of  the  Board  of  Education 

Dear  Dr.  Hopp: 

This  is  in  response  to  your  request  for  my 
opinion  as  to  whether  the  Board  of  Supervisors  has 
the  power  to  direct  the  activities  of  the  Board  of 
Education. 

You  are  advised  that  the  Board  of  Supervisors 
has  no  such  power.   (See  §§  2,101,  2.401  and  5.100 
of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco; Esberg  v.  Badaracco,  202  Cal.  110;  Kennedy  v. 
Ross,  28  Cai:2d  569.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-34 


March  25,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   St.  Mary's  Hospital  Expansion  Program;  Legality  as  a 
Planned  Unit  Development. 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion 
concerning  the  legality  of  the  City  Planning  Commission's 
consideration  of  the  proposed  St.  Mary's  Hospital  Expansion 
as  a  planned  unit  development,  in  the  light  of  Section  304  (a) 
4  (B)  of  the  City  Planning  Code. 

The  answer  to  the  question  posed  is  that  the  section 
number  cited  above  does  not  apply  to  the  proposed  expansion 
program  of  St.  Mary's  Hospital. 

St.  Mary's  Hospital  and  Medical  Center  filed  an 
application  for  a  conditional  use  to  permit  a  planned  unit 
development  for  St.  1-Iary's  Hospital  and  Medical  Center  for  the 
addition  of  medical  offices,  relocated  clinic,  accessory 
commercial  space  and  off-street  parking  facilities  on  the 
property  generally  bounded  by  Fulton,  Shrader,  Fell  and  Stanyan 
Streets.   The  general  proposal  was  to  construct  approximately 
116,000  square  feet  of  medical  office  space  and  approximately 
12,000  square  feet  of  medical  clinic  space  in  buildings  arranged 
along  the  south  side  of  Fulton  Street  between  Stanyan  and 
Shrader  Streets. 
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The  City  Planning  Commission  considered  this  matter 
on  December  6,  1973  and  January  3,  1974  and  determined  that 
a  conditional  use  should  be  authorized  in  accordance  with  the 
standards  specified  in  the  City  Planning  Code  subject  to  various 
conditions  which  are  not  questioned  by  this  request  for  opinion. 


follows: 


The  applicable  sections  of  law  are  quoted  in  part  as 


"Sec.  203.2.   Conditional  Uses,  R-2  Districts.   The 
following  uses  shall  be  subject  to  approval  by  the 
Commission,  as  provided  in  Section  303: 

(b)   Hospital,  sanitarium,  but  not  including 

any  institution  primarily  for  the  treatment 
of  contagious  diseases,  or  of  drug  or 
liquor  addicts." 

"Sec.  303.   Conditional  Uses. 

(a)   General.   The  City  Planning  Commission 

shall  hear  and  make  determinations  regard- 
ing applications  for  the  authorization  of 
conditional  uses  in  the  specific  situations 
for  which  such  authorization  is  specified 
elsewhere  in  this  Code.   The  procedures 
for  conditional  uses  shall  be  as  specified 
in  this  Section  and  in  Sections  306  through 
306.5,  except  that  Planned  Unit  Developments 
shall  in  addition  be  subject  to  Section  304." 

"Sec.  304.   Planned  Unit  Developments.   The  City 
Planning  Commission  may  authorize  as  conditional 
uses,  in  accordance  with  the  provisions  of  Section 
303,  Planned  Unit  Developments  subject  to  the 
further  standards  and  procedures  of  this  Section. 
After  review  of  any  proposed  development,  the  City 
Planning  Commission  may  authorize  such  development 
as  submitted  or  may  modify,  alter,  adjust  or  amend 
the  plan  before  authorization,  and  in  authorizing 
it  may  prescribe  other  conditions  as  provided  in 
Section  303(d).   The  development  as  authorized  shall 
be  subject  to  all  conditions  so  imposed  and  shall  be 
excepted  from  other  provisions  of  this  Code  only  to 
the  extent  specified  in  the  authorization.   The 
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proposed  development  shall  under  no  circumstances 
he   excepted  from  any  height  limit  established  by 
Article  2.5  of  this  Code,  unless  such  exception 
is  explicitly  authorized  by  the  terms  of  this 
Code.   In  the  absence  of  such  an  explicit  authorization, 
exceptions  from  the  provisions  of  this  Code  with  respect 
to  height  shall  be  confined  to  minor  deviations  from 
the  provisions  for  measurement  of  height  in  Sections 
260  and  261  of  this  Code,  and  no  such  deviation  shall 
depart  from  the  purposes  or  intent  of  that  section. 

(a)   Primary  cases. 

(4)   Commercial  uses.   A  Planned  Unit  Development 
of  this  category  in  an  R  district  may  contain, 
as  an  integral  part  of  a  residential  development, 
a  shopping  center  for  service  to  the  residents, 
if  designed  as  a  unit  of  limited  size  and 
controlled  by  more  restrictive  and  specific 
regulations  than  would  result  from  a  reclassification 
of  the  area  so  used  to  a  C  district.   No  other 
commercial  use  of  any  Planned  Unit  Development  in 
any  R  district  shall  be  authorized  except  an  office 
building  or  buildings  to  be  occupied  primarily 
by  administrative,  clerical,  accounting  or  business 
research  organizations,  where  the  principal  use 
does  not  involve  any  of  the  following: 

(A)  The  handling  or  display  on  the  premises  of 
any  merchandise,  or  the  rendering  of  any 
merchandising  services  except  for  the 
accommodation  of  the  occupants; 

(B)  Frequent  personal  visits  of  clients,  members 
or  customers  or  other  persons  not  employed 
on  the  premises; 

(C)  Show  windows  or  exterior  display  advertising 
of  any  kind." 
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The  application  filed  by  St,  Mary's  Hospital  with  the 
City  Planning  Convmission  was  considered  as  a  conditional  use 
first  authorized  in  R-2  District.   Under  the  applicable  provisions 
of  the  City  Planning  Code  it  is  also  a  conditional  use  in  R-3 
and  R-4  Districts. 

The  administrative  interpretation  of  the  City  Planning 
Code  made  by  the  Zoning  Administrator  classifies  the  use  as  a 
hospital.   Under  the  City  Planning  Code  the  Zoning  Administrator 
is  vested  with  this  responsibility.   A  review  of  the  case  report 
of  the  City  Planning  Commission  dated  December  6,  1973  points 
out  that  this  application  is  considered  solely  as  a  medical 
hospital  use  and  is  not  a  commercial  use  as  specified  in  Section 
304  (a)  4  of  the  City  Planning  Code.   In  the  case  of  Christensen 
V  Thurber  120  C.A.2d  517,  519,  the  court  held  as  follows: 

"The  contemporaneous  and  practical  construction 
of  a  statute  by  those  whose  duty  it  is  to  carry  it 
into  effect,  while  not  controlling,  is  given  great 
respect."   (County  of  Los  Angeles  v.  Frisbie,  19  Cal. 
2d  634,  643  [122  P. 2d  526J.) 

".  .  .  the  administrative  interpretation  of  a 
statute  will  be  accorded  great  respect  by  the  courts 
and  will  be  followed  if  not  clearly  erroneous." 
(Bodinson  Mfg.  Co.  v.  California  Emp.  Com.,  17  Cal. 2d 
321,  325  [109  P. 2d  935  J;  County  of  Los  Angeles  v. 
Superior  Court,  17  Cal. 2d  707,  712  [112  P.2d  10  J ; 
Adoption  6rTirrker,  31  Cal. 2d  608,  615  [191  P. 2d  420].)" 

A  review  of  the  City  Planning  Code  clearly  indicates 
that  such  an  interpretation  is  not  erroneous  and  the  decision  of 
the  Zoning  Administrator  in  interpreting  the  provisions  of  the 
Code  was  proper  under  the  circumstances.   It  is  my  opinion  that 
the  City  Planning  Commission  acted  properly  in  its  consideration  of 
the  proposed  expansion  of  St.  Mary's  Hospital  as  a  conditional  use 
and  planned  unit  development  and  that  there  is  no  legal  restraint 
for  the  Board  considering  the  appeal  from  the  granting  of  the 
conditional  use  to  be  heard  on  March  25,  1974. 

Very  truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-35 


April  2,    197^ 


Mr.    James  F.    V7urm 

General  Manager,   Personnel 

Civil   Service  Department 

151  City  Hall 

San  Francisco,   CA      94102 

Subject:      Advancement  Through   Incremental    Steps 
Under    Salary   Standardization  Ordinance 

Dear  Mr.   VJurm: 

In  your  letter  of  January  28,  1974,  you  inquire  as  to  the 
proper  procedure  regarding  advancement  through  incremental  salary 
steps  under  the  1973-74  Salary  Standardization  Ordinance.   It 
seems  that  in  previous  years  the  vast  majority  of  employees  would 
advance  to  their  second  and  each  successive  salary  step  upon  com- 
pletion of  one  year  of  service  in  each  step.   However,  salary  at 
the  increased  level  of  the  next  incremental  step  did  not  "accrue 
and  become  due  and  payable"  until  the  first  day  of  the  month 
following  the  anniversary  date  of  employment  of  the  employee. 
For  example,  if  an  employee  commenced  employment  on  July  15,  1971, 
he  would  complete  a  year  of  service  on  July  15,  1972,  entitling 
him  to  advance  to  his  second  salary  step.   However,  under  Section 
IX.  F  of  the  then  applicable  Salary  Standardization  Ordinance,  he 
would  not  begin  receiving  the  increased  salary  until  the  first  of 
the  month  following  his  appointment  date,  or  August  1,  1972. 
This  delay  in  accrual  v;ould  continue  with  each  successive  advance 
in  increments. 

In  fiscal  year  1973-74  the  above  practice  was  discontinued. 
The  Salary  Standardization  Ordinance  in  Section  IX. A (2)  provides 
that  advancement  to  the  second  step  takes  place  upon  completion 
of  six   months  service,  and  successive  advancement  upon  completion 
of  one  year  of  service  in  each  respective  step.   Section  IX. G 
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provides  that  the  Increase 
following  completion  or  th 
Thus  a  person  v/no  commence 
entitled  to  move  into  the 
increased  pay  V70uld  commen 
February  1,  1974  as  provid 
ceraing  the  employee  who  b 
to  the  second  step  on  July 
July  15,  1973.  Should  his 
"accrue  and  become  due  and 
the  old  ordinance,  or  rath 
on  July  16,  1973  as  provid 


d  salary  is  begun  "on  the  next  day 
e  required  service"  in  the  salary  step. 
d  employment  on  July  16,  1973  v;ould  be 
second  step  on  January  15,  1974,  and  his 
ce  on  January  16,  1974  instead  of 
ed  in  previous  years.   You  inquire  con- 
egan  service  on  July  16,  1971,  advanced 
15,  1972,  and  to  the  third  step  on 
increased  salary  in  the  third  step 
payable"  on  August  1,  1973  as  under 
er  should  he  be  paid  at  the  higher  level 
ed  in  the  1973-7'4  ordinance? 


I  conclude  that  the  proper  procedure  for  advancing  employees 
through  the  increment  levels  is  as  provided  under  the  Salary 
Standardization  Ordinance  of  1973-74  regardless  of  V7hen  the  employee 
commenced  service.   In  the  example  given  above,  then,  the  employee 
commencing  employment  on  July  16,  1971  would  begin  receiving 
salary  in  his  third  salary  increment  on  July  16,  1973. 
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Therefore,  all  employees  covered  under  the  referenced 


sections  of  the  1973-74  Salary  Standardization  Ordinance  should 
begin  receiving  their  increased  salary  on  the  next  day  after  com- 
pletion of  the  required  service  in  the  preceding  step.   Such  a 
determination  should  not  be  affected  by  the  date  of  commencement 
of  employment  of  the  particular  employee.   You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No,  74-36 


April  5>   1974 


Mr.   Robert  J,   Dolan^   Cleric 

Board  of  Suioervlsors 

235  City  Hail 

San  Francisco,  California  9^102 

Subject:  Executive  Session;  Right  of  Board 
of  Supervisors  to  Hold  to  Consider 
Question  of  Appealing  Trial  Court 
Decisions 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  letter  wherein  you 
advise  that  your  Board  has  requested  advice  as  to  vrhether  it 
may  sit  in  executive  session  to  consider  a  resolution  directing  . 
the  City  Attorney  to  appeal  the  decision  of  the  Superior  Court 
directing  that  the  classification  of  street  cleaner  shall  be 
comparable  to  general  laborers  and  receive  the  same  rate  of  pay. 

The  Ralph  M,  Brovm  Act  (Govemiaent  Code,  Sees,  5^950- 
5^961)  requires  that,  with  certain  exceptions,  all  meetiiigs  of 
the  Board  of  Supervisors  shall  be  open  and  public.  Section 
3.500(f)  of  the  Charter  contains  a  similar  requirement  and 
extends  it  to  include  comiiiittees  of  the  Board.  In  addition  to 
the  exceptions  set  forth  in  the  Brovm  Act,  recent  court  decisions 
have  held  that  a  local  legislative  body,  such  as  the  Board  of 
Supervisors,  may  meet  in  executive  session  i/ith  its  legal  adviser 
to  discuss  any  pending  legal  action  involving  the  local  agency. 
(Sacramento  Newspaper  Guild  y.  Sacranento  County  Bd.  of  Super- 
visors, 203  Cal.App.2d  41j  255  Cal.App.2d  31.)   The  exceptions 
created  by  these  court  decisions  have  also  been  Incorporated  in 
Section  3.500  of  the  Charter. 

A  legal  action  is  deemed  to  be  pending  from  the  tine  of 
its  commencement  mitll  its  final  determination  upon  appeal,  or 
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until  the  time  for  appeal  has  passed,  unless  the  judgment  is 
sooner  satisfied.   (Code  of  Civil  Procedure,  Sec.  1049.)   In 
the  present  instance,  the  time  for  appeal  does  not  expire 
until  April  22,  197^*  hence  \intil  that  date  the  street  cleaner 
case  is  deemed  to  be  a  pending  legal  action  and  under  the  rule 
of  the  Sacramento  Nev;spaper  Guild  case,  supra,  it  is  my  opinion 
that  the  Board  of  Supervisors  may  meet  in  executive  session 
with  its  legal  counsel  to  discuss  the  question  of  appealing  the 
decision  rendered  by  the  Superior  Court  in  said  case. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


r-i'.'i.i'-v; 
eC  y.  H!   tTJi.VVI   ^l'^ 


Letter  Opinion  No,  74-37 


April  9i    1974 


Donald  H.  Scott,  Chief 

San  Francisco  Police  Department 

Ha  LI  of  Justice 

350  Bryant  Street 

San  Francisco,  California  94103 

Subject:   One-Year  Durational  Pv.esidency  Pvequirement 
for  Auctioneer's  License 

Dear  Chief  Scott: 

I  am  in  receipt  of  your  letter  requesting  an 
opinion  whether  section  1250(a)  of  the  Sail  Francisco 
Police  Code,  requiring  a  one-year  durational  residency 
as  a  precondition  to  the  granting  of  an  auctioneer's 
license,  is  still  a  valid  requirement. 

This  office  has  previously  issued  an  opinion 
upholding  the  validity  of  section  1250(a)  [see  Op.  City 
Atty.  irSl,  1949].   Ilov7ever,  in  light  of  tlie  considerable 
development  of  case  law  concerning  the  constitutionality 
of  residency  requirements  in  recent  years,  it  is  my 
opinion  that  section  1250(a)  ,  when  judged  by  current 
standards,  is  not  valid  in  that  it  violates  the  equal 
protection  clauses  of  the  California  and  United  States 
constitutions . 

Section  1250(a)  of  the  Police  Code  provides  in 
part: 


» 
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"No  person  shall  be  granted  an  auctioneer's 
license  who  has  not  been  a  bona  fide  resident  of 
the  City  and  County  of  San  Francisco  for  a  period 
of  one  year  prior  to  making  application  with  the 
exception  of  any  person  who  did  hold  a  license  on 
January  2,  1944.  ..." 

Auctions  and  auctioneers  have  long  been  recognised 
as  the  proper  subject  of  municipal  licensing.   In  re  Bruce 
(1921)  54  C.A.  280.   Hov/ever,  all  regulations  dealing  v;ith 
the  licensing  of  business  activities,  relating  to  residency 
or  otherwise,  are  subject  to  the  rule  that  they  must  be 
reasonable,  bearing  a  rational  relationship  to  some  legi- 
timate state  interest.   Perrine  v.  Municipal  Court  (1971) 
5  C.jd  656;  Hirsch  v.  City  and  County  of  San  Francisco 
(1956)  143  C.A. 2d  313.  ' 

It  is  my  understanding  that  the  major  purpose  of 
imposing  a  residency  requirement  as  a  pre-condition  of 
securing  a  permit  to  engage  in  business  as  an  auctioneer 
is  to  protect  the  financial  interests  of  the  persons  involved 
in  an  auction  sale  by  limiting  the  business  to  those  who 
have  some  foundation  in  the  community  and  who  can  be  held 
civilly  and  criminally  responsible  for  their  acts.   The  sec- 
tion must  be  judged  in  light  of  this  interest. 

The  courts  in  recent  years  have  utilized  the  equal 
protection  clause  of  the  Fourteenth  Amendment  as  an  instru- 
ment to  examine  legislation  v/hich  affect  some  groups  of 
citizens  differently  from  others.   In  so  doing,  they  have 
developed  tv/o  distinct  standards  of  reviev;.   The  traditional 
approach  has  been  the  "rational  basis"  test  in  which  a  sta- 
tutory classification  will  not  be  invalidated  unless  it  is 
based  on  reasons  totally  unrelated  to  the  pursuit  of  the 
intended  goal  or  interest.   I'^cGowan  v.  Maryland  (1961)  366 
U.S.  420;  In  re  Antazo  (1970)  3  C. 3d  100. 
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Recently,  hov/ever,  two  exceptions  t;o  Che  "rational 
basis"  test  have  been  recognized.   The  first  of  these  has 
involved  classifications  deemed  "suspect"  because  they  are 
l5ased  on  criteria  the  courts  have  traditionally  been  reluc- 
tant to  accept,  such  as  race  or  religion.   Korenatsu  v. 
United  States  (1944)  323  U.S.  214;  Sterbcrt  v.  Verno.r~ri963) 
374  U.S.  393 .   The  second  generally  accepted  exception  to 
the  rational  basis  approach  has  involved  legislative  enact- 
ments, causing  some  'chilling  effect"  to  fall  upon  "fundamen- 
tal rights."   Shapiro  v.  Thompson  (1969)  394  U.S.  618;  Zeilen^^a 
v.  Nelson  (1971)  4  C. 3d  716. 

Under  either  the  "suspect"  or  "fundamental  right" 
approach,  the  judicial  standard  applied  is  the  "compelling 
ratcrost"  test.   Under  this  latter  standard,  the  presumption 
of  validity  evaporates  and  the  governmental  entity  carries 
the  burden  of  proving  that  the  classification  promotes  a 
"compelling  state  interest."   This  standard  h.as  been  defined 
under  a  fourfold  analysis.   The  governmental  ei^-tity  must  show: 

1)  the  practical  necessity  for  the  legislative 
limitation; 

2)  the  utility  of  imposing  the  chall''-'nged  requirement 
outweighs  any  rosu.lting  impairment  of  constitutional  rights; 

3)  there  are  no  less  offensive  alternatives,  and 

4)  the  restrictions  are  shovm  V7ith  sufficient  specificity. 

na,^'-ley  v.  Uashington  Tovmshin  (1965)  65  C.2d  499.   Obviously, 
this  latter  stanclard  of  review  is  the  stricter  of  the  tv70. 

Section  1250(a)  clearly  impinges  unoi-i  tv/o  liberties: 

1)  the  right  to  travel,  and 

2)  the  right  to  pursue  one's  profession. 


/  ( 
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That  the  right  to  travel  is  a  fundamental  one  v;hich  cannot 
be  infringed  by  a  durational  residency  requirement  absent 
demonstration  of  a  compelling  interest  is  a  proposition 
settled  beyond  debate.   Shapiro  v.  Thompson,  supra;  Dunn 
V.  Blumstein  (19  72)  405  U.S.  330;  Zeilenr.a  v.  isV-ison   supra. 
It  is  equally  well  settled,  at  least  in  California,  that 
the  right  to  pursue  a  profession  is  also  a  fundamental  con- 
stitutional right.   Any  limitation  on  the  exercise  of  that 
right  must  be  carefully  scrutinized  and  will  only  pass  con- 
stitutional muster  for  the  most  compelling  of  reasons. 
Purdy  &  Fitzpatrick  v.  State  of  California  (1969)  71  C.2d 
566;  Sail'er  Inn  v.  Kirby  (1971)  5  C.3d  117;  Raffaelli  v. 
Committee  of  Bar  Examiners  (1972)  7  C.3d  288.   As  the  court 
stated  in  Sail'er  Inn,  supra,  citing  Purdy,  supra: 

"The  right  to  work  and  the  concomitant  oppor- 
tunity to  achieve  economic  security  and  stability 
are  essential  to  the  pursuit  of  life,  liberty  and 
happiness  .  .  .    Limitations  on  this  right  may  be 
sustained  only  after  the  most  careful  scrutiny." 
5  C.3d  1,  7 

The  fact  that  two  fundamental  rights  are  impinged 
presents  the  governmental  entity  with  an  even  greater 
burden  of  showing  a  "compelling  interest."  The  position 
of  the  California  Supreme  Court  on  durational  residency 
requirements  has  been  clearly  set  forth  in  its  series  of 
cases  regarding  such  requirements  for  local  political 
offices.   Camara  v.  Mellon  (1971)  4  C.3d  714;  Zeilenga  v. 
Nelson   supra;  Thompson  v."  Mellon  (1973)  9  C.3d  96.   For" 
several  years  the  Court  had  been  searching  for  an  acceptable 
formula  in  the  murky  waters  of  durational  residence  require- 
ments for  political  candidacy.   Zeilenga  struck  do^-m  a  five 
year  requirement;  Camara ,  a  three  year  requirement;  Thompson, 
a  tv70  year  requirement.   See  also  Young  v.  Gnoss  (1972)  7  C. 
3d  18. 
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It  is  clear  from  the  foregoing  that  the  courts  have 
imposed  a  heavy  burden  of  justification  upon  governmental 
agencies  seeking  to  impose  a  durational  residency  require- 
ment.  In  light  of  the  fact  that  section  1250(a)  infringes 
upon  two  fundamental  rights,  it  is  ny  opinion  that  the 
interest  to  protect  the  local  consumer  is  insufficient  to 
justify  a  requirement  which  imposes  a  total  bar  to  nonresi- 
dents.  This  is  especially  true  when  the  interest  sought  to 
be  promoted  by  section  1250(a)  can  be  ensured  by  less 
drastic  provisions. 


ermis- 


Very  truly  yours , 


THOMAS  H.  O'CONNOR 
City  Attorney 
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April  11,  1974 


Dr.  Lane  DeLara 

Acting  Superintendent 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   Availability  of  Personnel  File  of 
San  Francisco  School  District 
to  EEOC  or  FEPC 

Dear  Dr.  DeLara: 

Regarding  your  letter  of  February  6,  1974,  concerning 
the  availability  of  Personnel  files  to  the  EEOC  and  the  FEPC, 
the  purpose  of  the  EEOC  and  FEPC  is  negotiation  and  concilia- 
tion of  all  claims  made  to  them.   Therefore,  in  order  to 
assist  them  in  a  speedy  determination  of  claims,  files  should 
be  made  available  to  them. 

However,  in  certain  instances,  a  claim  might  not  be 
negotiated  but  would  proceed  to  litigation.   In  that  event, 
the  San  Francisco  Unified  School  District  may  be  named  as  a 
party  to  the  law  suit.   It  is  therefore  recommended  that  until 
the  Legal  Adviser  to  the  Board  is  appointed,  you  contact  this 
office  each  time  you  receive  a  request  for  records  from  the 
EEOC  or  the  FEPC,  This  would  give  us  an  opportunity  to  review 
the  requests  and  the  records  in  order  to  determine  whether 
they  should  be  made  available  to  the  inquiring  agency  in  the 
individual  case. 

Very  truly  yours. 


THOMAS  H.  O'CONNOR 
City  Attorney 
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Dr.  Steven  P.  Morena 

Superintendent  of  Schools 

Board  of  Education 

135  Van  Ness  Avenue 

San  FranciscOj  California  9^102 

Subject:   Meeting  and  Conferring  v;ith  the 
United  Administrators'  Council 

Dear  Dr.  Morena: 

This  is  in  response  to  your  request  for  ray  opinion  as  to 
v.'hether  the  San  Francisco  Unified  School  District  (District)  may 
recognize  and  meet  and  confer  v/ith  the  United  Administrators' 
Council  (U.A.C.)  and  do  so  on  behalf  of  all  District  certificated 
administrators.   Attached  to  your  request  is  a  letter  to  you  from 
the  President  of  the  U.A.C.  requesting  a  guarantee  from  the  Dis- 
trict that  they  (the  U.A.C.)  be  the  sole  organization  to  meet 
v/ith  the  District  on  terms  of  employment  as  they  apply  to  cer- 
tificated administrators. 

Pursuant  to  the  provisions  of  the  Winton  Act  (Ed.  Code 
§§13080-13090)  the  District  has  an  obligation  to  meet  and  confer 
v;ith  its  employees  either  through  the  employees'  organization 
(Ed.  Code  §13061)  or  directly  v;ith  the  employee  (Ed.  Code  §13083). 

An  employee  is  defined  in  Education  Code  Section  13081(c) 
as  any  person  employed  by  the  District  except  those  elected  by 
popular  vote  or  appointed  by  the  Governor.   In  my  opinion  this 
broad  definition  v;ould  include  the  certificated  administrative 
personnel  of  the  District. 
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In  your  communication  you  refer  to  certain  employees  as 
"certificated  administrators.   This  term  is  not  used  in  the 
V/inton  Act,  but  it  \ixll   be  presumed  for  purposes  of  this  opinion 
that  "certificated  administrators"  are  the  same  as  "certificated 
management"  people.   This  latter  classification  is  specifically 
referred  to  in  Section  I3085.5  of  the  Education  Code. 

Section  130S5.5  sets  forth  criterion  to  identify  those 
employees  of  a  school  district  who  occupy  certificated  manage- 
ment positions.   It  is  then  stated  that 

"No  person  serving  in  a.  certificated  manage- 
ment position  shall  be  represented  by  any  certifi- 
cated employee  organization  or  by  a  certificated 
employee  council  established  pursuant  to  Section 
13085.   Any  person  serving  in  a  management  position 
shall  have  th"e~right  to  represeTvt  hims'elf  invTdT^ 
cTuaTly  6 rHoy" a rT" employee  organization  who_sc  member- 
ship is  c15nrposTu~~efv£Trely  of  emp'royees~dc"sTg"n"a'ted 
as  hold iTig^ management  positions.  In  his  emplo y m e n t 
reiaT;'ion"ships  witTiT^Tie  public  school  employer.   No 
certificated  employee  organization  or  certificated 
employee  council  established  pursuant  to  Section 
13085  shall  have  any  authority  to  meet  and  confer 
on  any  benefit  or  compensation  paid  to  such  persons." 
(Emphasis  added.) 

The  language  of  Section  I3085.5  is  clear  to  the  effect  that 
any  person  serving  in  a  management  position  has  the  right  either 
to  represent  himself  or  be  represented  by  an  employee  organization 
of  his  choice  in  his  employment  relationships  with  the  District. 
It  is  apparent  that  there  is  no  intent  to  have  all  administrative 
or  management  personnel  represented  by  one  organization  and  thereby 
exclude  other  organizations  and  individual  employees  from  repre- 
sentation. 

Based  upon  the  foregoing,  you  are  advised  that  the  V/inton 
Act  requires  that  the  District  meet  and  confer  with  the  U.A.C., 
when  requested,  to  discuss  employment  conditions  relating  to 
management  positions.  Hov/ever,  you  are  also  advised  that  in  my 
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opinion  the  VJinton  Act  does  not  presently  contemplate  a  "sole 
bargaining  agent"  for  all  management  people  and,  accordingly, 
all  employee  organizations  composed  entirely  of  employees  hold- 
ing management  positions  should  be  permitted  to  participate  in 
the  meet  and  confer  process  to  represent  their  membership. 

Very  truly  yours. 


THOMAS  M.  O'COMOR 
City  Attorney 


Letter  Opinion  No.  74-40 


April  l8j  1974 


Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:   Disposition  of  Water  Department 
Land;  Use  of  Proceeds 

Dear  Mr.  Crowley; 

By  recent  letter  relating  to  the  above  subject,  you  ask 
for  our  advice  concerning  the  charter-required  legal  processes 
necessary  to  be  observed  in  making  use  of  an  approximate  $5  million 
to  be  received  this  year  by  the  Water  Department.   You  state  that 
said  funds  will  be  paid  by  the  State  of  California  for  the  condemna- 
tion of  certain  Water  Department  land  parcels  taken  up  in  the 
construction  of  Junipero  Serra  Freeway  (Route  280) . 

In  your  request  for  advice,  you  specifically  inquire 
regarding  the  application  of  Charter  Sections  6.407  and  6.409  to 
the  issue  -  and  you  ask  whether  the  funds  in  question  may  be 
"transferred  directly  to  the  General  Fund  of  the  City  and  County 
of  San  Francisco." 

Please  be  advised  as  follows: 

By  virtue  of  the  provisions  of  Charter  Section  6.409, 
the  funds  in  question  "shall  revert"  to  the  Water  Department  as 
the  utility  department  for  the  use  of  which  the  property  involved 
was  acquired  from  the  Spring  Valley  V7ater  Company,  or  from  any 
other  owner.   XThile  it  is  true  that  Section  6.409,  and  its  prede- 
cessor Section  92,  have  always  referred  to  "the  sale  of  any 
property",  it  is  our  opinion  that  the  cash  proceeds  from  an 
eminent  domain  process  are  indistinguishable  from  the  cash  proceeds 
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of  a  sale  process,  and  must  also  be  credited  to  -  i.e.,  "revert 
to"  -  the  utility  for  which  the  property  was  originally  acquired. 

Our  own  investigation  has  disclosed  without  question 
that  the  historical  practice  under  Charter  Sections  92  and  6.409 
has  been  to  treat  "sales"  receipts  and  "eminent  domain"  receipts 
as  being  governed  by  the  identical  requirement  V7here  utility 
property  has  been  sold  or  taken.   That  is,  the  funds  thereby 
gained  have  always  been  credited  to  the  utility  department  that 
had  controlled  the  sold  or  condemned  property. 

This  factor  of  constancy  over  the  years  brings  into 
operation  that  doctrine  of  the  law  of  statutory  interpretation 
commonly  called  "contemporaneous  administrative  construction". 

The  doctrine  is  clearly  stated  in  Meyer  v.  Board  of 
Trustees,  etc.,  195  Cal.App.  (2)  420,  at  431,  as  follows: 

"The  contemporaneous  construction  of  a  statute  by 
those  charged  with  its  enforcement  and  interpretation, 
although  not  necessarily  controlling,  'is  entitled  to 
great  weight,  and  courts  generally  will  not  depart  from 
such  construction  unless  it  is  clearly  erroneous  or 
unauthorized. '   (Coca-Cola  Co.  v.  State  Board  of 
Equalization,  25  Cal.2d  918,  921  L156  P. 2d  IJ ;  Richfield 
Oil  Corp  "V7  Crawford,  39  Cal.2d  729,  736  [249  P. 2d  600]; 
County  of  Los  Angeles"  v.  Frisbie,  19  Cal.2d  634,  643 
[122  P. 2d  526J;  La  Rue  v.  Board  of  Trustees,  40  Cal.App. 
2d  287,  295  [104  P. 2d  689J.)" 

Also  to  the  same  effect,  see: 

Noroian  v.  Public  Employees  Retirement  System, 
11  Cal.App. (3)  651. 

The  practical  legal  result  from  the  foregoing  authorities 
is  to  establish  the  anticipated  corpus  of  money  from  the  State  of 
California  as  a  credit  to  the  account  of  the  Water  Department. 

Thereafter,  that  same  money  becomes  impressed  vjith  the 
mandate  of  Charter  Section  6.407(a),  and  may  be  allocated  and 
used  only  to  the  purposes  therein  set  forth  -  and  the  numerical 
order  of  priorities  for  appropriation  expressed  in  the  section 
must  be  maintained.   (Ulil  v.  Badaracco,  199  Cal.270  (1926)  - 
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wherein  the  Supreme  Court,  dealing  with  a  problem  of  appropriation 
of  utility  funds  kindred  to  our  present  one,  so  determined  pursuant 
to  the  provisions  of  Article  XII,  Section  16,  of  our  local  Charter 
of  1900.   Said  Section  16  was  counterpart  to  our  present  Charter 
Section  6.407  (a)  and  (e)).  . 

Section  6.407  provides  in  pertinent  part  as  follows: 

"6.407   Utility  Revenues  and  Expenditures 

(a)  Receipts  from  each  utility  operated  by  the 
public  utilities  commission  shali  be  paid  into 
the  city  and  county  treasury  and  maintained  in  a 
"separate  fund  for  each  such  utility.   Appropriations 
from  such  funds  shall  be  made  for  the  followi~ng 
purposes  for  each  such  utility  in  the  order  named, 
viz:  (T)  for  the  p ay me nt  of  operating  expenses, 
pension  charges,  and  proportionate  payments  to 
such  compensation  and  other  insurance  and  accident 
reserve  funds  as  the  commission  may  establish  or 
the  board  of  supervisors  may  require;  (2)  for 
repairs  and  maintenance;  (3)  for  reconstruction 
and  replacements  as  hereinafter  described;  (4) 
for  the  payment  of  interest  and  sinking  funds  on 
the  bonds  issued  for  acquisition,  construction 
or  extensions;  (5)  for  extensions  and  improvements, 
and  (6)  for  a  surplus  fund. 


(b) 
(c) 
(d) 


(e)  If  any  accumulation  in  the  surplus  fund  of 
any  utility  shallj  in  any  fiscal  year,  exceed 
twenty-five  percent  of  the  total  expenditures  of 
such  utility  for  operation,  repairs  and  mainten- 
ance for  the  preceding  fiscal  year,  such  excess 
may  be  transferred  by  the  board  of  supervisors  ^ 
the  general  fund  of  the  city  and  county,  and  shall 
be  deposited  by  the  commission  with  the  treasurer 
to  the  credit  of  such  general  fund. 


■  'I 
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(f) " 

(emphasis  added) 

The  totality  of  the  foregoing  demands  a  conclusion 
that  the  eminent  domain  payments  in  question  are  not  legally 
available  for  deposit  to  City's  general  fund  -  excepting  as 
such  payments  may  contribute  to  a  true  "surplus"  fund  of  the 
Water  Department,  and  then  only  to  the  amount  of  such  surplus 
fund  which  would  exceed  257o  of  the  total  Water  Department 
expenditures  for  operations,  repairs  and  maintenance  for  fiscal 
year  1972-1973.   Failure  to  appropriate  Water  Department  "receipts" 
--  i.e..  income  from  all  sources  (see  Opinion  t'A1382  (9/1/59)  of  my 
predecessor,  Dion  R.  Holm)  -  in  the  order  set  forth  in  Charter 
Section  6.407  (a),  or  amending  or  repealing  a  Water  Department 
appropriation  without  allocating  the  same  funds  to  use  under 
the  priorities  of  6.407  (a),  would  result  in  a  charter  violation. 
(See  my  Letter  Opinion  72-35,  dated  May  8,  1972.) 

That  is,  no  Water  Department  funds  may  be  designated 
"surplus"  so  as  to  begin  the  accretion  process  which  might  ulti- 
mately reach  the  "excess  of  25%"  requirement,  thus  validating  a 
transfer  into  City's  general  fund  of  any  such  excess,  until  the 
Section  6.407  (a)  list  of  expenditure  priorities  are  first 
observed. 

This  is  not  a  recently  conceived  viewpoint  of  my  office. 
My  two  immediate  predecessors,  John  J.  0' Toole  and  Dion  R.  Holm, 
enunciated  the  same  limitations  on  a  number  of  occasions.  (See 
City  Attorney's  Opinions  No.  5  (1/15/26),  No.  827  (8/20/34),  No. 
3108  (2/14/40),  No.  836  (5/5/54)  No.  1382  (9/1/59).)   I  also 
articulated  the  same  limitation  upon  transfer  of  utilities  funds 
into  the  general  fund  in  my  Opinion  72-35,  dated  May  8,  1972. 

Additionally,  we  note  that  Charter  Section  6.407  (a) 
and  (e)  is  not  the  only  section  pointedly  limiting  the  uses  which 
may  be  made  of  utilities  funds.   Conceptually  akin  to  Section 
6.407  are  the  provisions  of  Charter  Section  6.305.   By  this 
section,  dealing  v>7ith  the  subject  of  "transfer"  of  unencumbered 
funds  between  the  various  city  departments,  the  Board  of  Super- 
visors is  given  a  grant  of  power  to  this  purpose,  subject  to 
certain  approvals.   (See  Section  6.305.)   Hov.'ever,  that  same 
section  explicitly  forbids  such  transfer  of  "utility"  (and 
certain  other)  funds  to  other  city  departments.   Section  6.305, 
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when  considered  together  with  Section  6.407,  magnifies  the 
charter  purpose  to  use  a  utility  fund  oaly  for  the  purposes  of 
that  utility,  in  the  order  of  priority  declared  in  Section 
6.407  (a),  with  no  diversion  therefrom  being  permitted  until  a 
true  surplus  legally  exists  under  6.407  (a)  (6)  exceeding  the 
257o   contingency  demanded  by  6.407  (e)  . 

By  reason  of  the  foregoing,  you  are  advised  that  the 
eminent  domain  funds  of  the  Water  Department  may  not  legally 
be  transferred  to  City's  general  fund  unless  all  of  the  legal 
conditions  expressed  above  are  fulfilled. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Request  Of  San  Francisco  Firefighters 
Local  798  That  Sections  10.7  And  10.8 
Of  The  Administrative  Provisions  Of  The 
Annual  Appropriation  Ordinance  Be  Amended 
To  Include  Lump  Sum  Payable  To  Class  H-2, 
Fireman 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  nremorandum  with 
respect  to  the  above  captioned  subject  wherein  you  request  that 
I  review  the  same  and  submit  my  recommendation  for  disposition, 
together  with  a  draft  of  any  implementing  legislation  which  may 
be  in  order. 

Section  10.7  of  the  Annual  Appropriation  Ordinance  pro- 
vides that  the  compensation  reserve  of  the  Police  Department 
is  appropriated  for,  inter  alia,  lump  sum  payment  to  police 
officers  upon  death  or  retirement  for  accumulated  sick  leave 
benefits. 

Section  10.8  of  said  ordinance  provides  that  the  compen- 
sation reserve  of  city  departments  other  than  the  Police 
Department  is  appropriated  for,  inter  alia,  lump  sum  payments 
to  officers  and  employees  of  said  departments  upon  death, 
retirement  or  separation  caused  by  industrial  accident  for 
accumulated  sick  leave  benefits  in  accordance  with  Civil  Service 
Commission  Rule  32,  Section  8.1,  (now  Section  23.14.1  of  said 
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Rules)  provided,  however,  that  the  position  held  by  an  employee 
who  is  entitled  to  such  lump  sum  payment  will  not  be  filled 
until  such  lump  sum  payment  has  been  recovered  from  appropria- 
tions made  for  personal  services,  and  further  provided  that  in 
the  event  departmental  requirements  are  such  that  said  position 
must  be  filled  immediately  it  may  be  so  filled  on  the  request 
of  the  appointing  officer,  recommendation  of  the  General  Manager, 
Personnel,  Mayor  and  approval  by  resolution  of  the  Board  of 
Supervisors. 

However,  with  respect  to  the  Fire  Department,  Section 
3804.1  of  the  Rules  and  Regulations  of  said  Department,  as 
adopted  by  the  Fire  Commission  and  approved  by  the  Civil  Service 
Commission  and  the  Board  of  Supervisors,  provides,  in  part,  as 
follows : 

"...  No  appointment  to  replace  an  H-2 
Fireman  in  a  vacancy  caused  by  Retirement  or  Death 
or  Separation  in  any  rank,  followed  by  payment  of 
compensation  in  lieu  of  Sick  Leave,  shall  be  made 
for  the  period  of  time  equivalent  to  that  repre- 
sented by  such  compensation  in  lieu  of  Sick  Leave  ..." 

In  view  of  the  foregoing,  it  is  my  opinion  that  although  an 
amendment  to  Sections  10.7  and  10.8  of  the  Annual  Appropriation 
Ordinance  could  be  drafted  pursuant  to  the  request  of  the  San 
Francisco  Firefighters  Local  79  8,  such  amendment  would  be  ineffec- 
tive unless  and  until  Section  3  804.1  of  the  Rules  and  Regulations 
of  the  Fire  Department  is  amended  to  delete  or  modify  the  lan- 
guage of  said  section  which  is  quoted  hereinabove. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


'Letter  Opinion  No.    7^-^2 


April  23,    1974 


Hon.  Quentin  L.  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9^102 

Subject:   Initiative  Charter  Amendments; 

Niomber  of  Signatures  Required  Thereon 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  April  1^,    197^, 
V7herein  you  request  my  advice  as  to  the  number  of  valid  signa- 
tures required  for  an  initiative  petition  to  be  placed  on  the 
ballot  to  amend  our  Charter. 

In  Letter  Opinion  No.  73-25,  dated  March  I5,  1973, 
I  advised  the  Registrar  of  Voters  that  the  provisions  of  general 
lav;  as  set  forth  in  Sections  3^^50-3^^63  of  the  Government  Code 
prevail  over  our  Charter  v/ith  respect  to  the  number  of  valid 
signatures  required  for  an  initiative  petition  to  be  placed  on 
the  ballot  to  amend  said  Charter.   Section  3^^59  of  the  Govern- 
ment Code  provides,  in  part,  that  "The  charter  of  any  city  or 
city  and  co^onty  may  be  amended  or  repealed  by  .  .  .  petition 
signed  by  I5  percent  of  the  registered  electors  ..."  Section 
3^462  of  said  Code  provides,  in  part,  that  "The  percentages  of 
the  registered  electors  required  for  the  .  .  .  submission  of 
amendments  to  charters  .  .  .  shall  be  calculated  upon  the  total 
vote  cast  for  all  candidates  for  Governor  in  the  city  or  city  and 
county  at  the  last  preceding  general  state  election  at  vjhich  a 
Governor  v;as  elected  ..."  A  copy  of  Letter  Opinion  No.  73-25 
is  enclosed. 

With  respect  to  your  final  question,  the  required  number 
(15  percent)  is  the  same  for  either  a  special  election  or  for  a 
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general  election.   Discretion  as  to  whether  the  initiative 
charter  amendment  is  to  be  submitted  at  a  special  election 
or  a  general  election  is  vested  in  the  governing  body. 
(Government  Code,  Sees.  34^59,  3^461.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-43 


April  29;,  197^ 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Prohibiting  Use  of  Telephone  for  Charity  Solicitations 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  a  request  for  review  of 
proposed  amendments  to  the  San  Francisco  Police  Code,  specifically 
an  amendment  to  Section  590  and  the  addition  of  Section  590.1 
generally  covering  the  subject  matter  of  regulating  charitable 
solicitations.   The  amendment  proposed  to  be  added  to  the  Police 
Code  Section  590.1  cannot  in  my  opinion  be  adopted  by  the  Board 
of  Supervisors. 

The  subject  amendment  would  prohibit  the  solicitation  by 
telephone  where  the  implication  would  be  that  all  or  part  of  such 
solicitation  is  for  an  actual  charitable,  patriotic,  philanthropic, 
or  worthy  cause.   The  only  exception  provided  for  in  the  ordinance 
would  be  where  the  telephone  communication  would  be  between  persons 
personally  known  to  each  other. 

The  regulation  of  charitable  solicitation  has  been  reviewed 
by  the  courts  of  this  state  and  in  the  case  of  Gospel  Army  vs. 
City  of  Los  Angeles,  27  Cal.2d  232,  246,  the  Supreme  Court  of 
California  held  that  it  is  a  proper  exercise  of  police  power  to 
regulate  charitable  solicitation. 
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The  police  power,  however,  Cf'n  only  be  exercised  in  a 
constitutional  mrnner.   The  use  of  the  telephone  ?s  p    form  of 
communic-^tion  involving  free  speech  has  been  reviewed  by  the 
Courts  of  this  State  and  in  the  case  of  Sokol  v.  Public  Utlliti 
Comniission,  65  Cal.2d  247,  254-255,  the  Supreme  Court  held  as 
loiiows : 

"In  modern  commercial  society,  telephone 
communication  is  indispensable  to  legitimate 
business  operations,  and  the  discontinuance  of 
service  for  even  a  limited  period  of  time  is 
capable  of  causing  a  company  to  fail;  the 
instant  case  is  a  prime  illustration.   It  is 
also  significant  that  the  disconnection  of 
telephones  not  only  may  deprive  the  subscriber     ,V 
of  the  monetary  value  of  his  economic  venture, 
but  in  such  circumstances  denies  him  an  essential 
means  of  communication  for  which  there  is  no 
effective  substitute.   Hence,  this  restraint 
upon  communication  by  the  subscriber  also  affects 
his  right  of  free  speech  as  guaranteed  by  the 
First  Amendment  of  the  federal  Constitution. 
'Inasmuch  as  the  rights  of  free  speech  and  press 
are  worthless  without  an  effective  means  of 
expression,  the  guarantee  extends  both  to  the 
content  of  the  communication  and  the  means 
employed  for  its  dissemination.'   (Weaver  v.  Jordan 
(1966)  64  Cal.  2d  235,  241-242  [49  Cal.Rptr.  537, 
411  P. 2d  289].)" 

The  above  case  involved  the  removal  of  a  telephone  under 
authority  of  a  Public  Utilities  Commission  regulation  where  the 
telephone  was  suspected  of  being  used  in  a  gambling  operation. 
The  Court  went  on  to  state  that  removal  of  the  phone  without  a 
hearing  was  not  a  proper  exercise  of  the  police  power  of  the 
State  of  California  and  as  such,  the  regulation  of  the  Public 
Utilities  Commission  authorizing  the  removal  of  the  phone 
without  a   prior  adversary  hearing  was  unconstitutional. 


es 
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The  United  States  Supreme  Court,  in  considering  regulations 
of  First  Amendment  rights,  has  held  that  the  prior  restraint  of 
expression  bears  a  heavy  presumption  against  its  constitutional 
validity.   In  Carroll  v.  Commissioners  of  Princess  Anne,  393  U.S. 
175,  21  L.Ed. 2d  325,  331,  the  Court  stated  as  follows: 

"The  Court  has  emphasized  that  '[a]  system 
of  prior  restraints  of  expression  comes  to  this 
Court  bearing  a  heavy  presumption  against  its 
constitutional  validity. '   Bantam  Books  v. 
Sullivan,  372  U.S.  58,  70,  9  L  Ed  2d  584,  593, 
83  S.Ct  631  (1963);  Freedman  v.  Maryland,  380 
US  51,  57,  13  L  Ed  2d  649,  654,  85  S  Ct  734 
(1965).   And  even  where  this  presumption  might 
otherwise  be  overcome,  the  Court  has  insisted 
upon  careful  procedural  provisions,  designed  to 
assure  the  fullest  presentation  and  consideration 
of  the  matter  which  the  circumstances  permit.   As 
the  Court  said  in  Freedman  v.  Maryland,  supra, 
at  58,  13  L  Ed  2d  at  654,  a  noncriminal  process 
of  prior  restraints  upon  expression  'avoids 
constitutional  infirmity  only  if  it  takes  place 
under  procedural  safeguards  designed  to  obviate 
the  dangers  of  a  censorship  system. '  " 


For  the  above  reasons,  it  is  my  opinion  that  the  Board 
of  Supervisors  cannot  prohibit  the  use  of  telephone  communication 
by  a  charitable  organization,  whether  paid  or  unpaid,  since 
this  would  be  a  violation  of  the  First  Amendment  of  the  United 
States  Constitution.   This  is  not  to  say  that  regulations  may 
not  be  developed  similar  to  those  found  in  Sections  17510, 
to  and  including  17510.7  in  the  Business  and  Professions  Code 
of  the  State  of  California  which  provides  some  regulations  for 
charitable  solicitation.   This  office  would  be  pleased  to  work 
with  the  San  Francisco  Police  Department  in  developing  regulations 
of  this  type  in  order  to  achieve  regulations  which  would  be 
constitutionally  permissible. 
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For  the  above  reasons,  the  Ordinance  submitted  for 
review  and  approval  is  returned  to  you  not  approved  as  to 
form. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

Enc. 
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R.  Spencer  Steele 

Zoning  Administrator 

Department  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Request  for  Advice  on 
"Spot  Zoning" 

Dear  Mr.  Steele: 

This  is  in  response  to  your  letter  requesting  my  advice 
on  the  legality  of  what  is  commonly  referred  to  as  "spot  zon- 
ing." 

"Spot  zoning"  is  not  per  se  illegal  but  as  indicated  in 
your  letter  if  it  is  found  to  be  arbitrary  and  unreasonable,  it 
will  not  be  sustained.   The  courts  are  uniform  in  holding  that 
the  question  of  the  reasonableness  of  the  "spot  zoning"  action 
is  essentially  a  matter  for  legislative  determination  and  if 
there  is  a  reasonable  basis  for  the  change,  the  action  of  the 
zoning  authorities  will  not  be  disturbed  even  though  the 
reasonableness  may  be  said  to  be  fairly  debatable.   In  those 
cases  in  which  the  courts  have  found  a  reasonable  basis  for  the 
change,  they  have  generally  done  so  in  light  of  the  considera- 
tions stated  in  your  letter,  namely,  the  size  of  the  parcel  to 
be  rezoned,  its  relationship  to  other  properties,  the  effect  on 
a  comprehensive  plan  and  the  relationship  of  the  zoning  to  the 
public  welfare. 

From  my  review  of  the  cases  on  the  subject,  I  do  not  feel 
that  I  can  add  further  general  legal  considerations  to  those 
stated  in  your  letter  and  I  believe  you  have  correctly  outlined 
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the  basic  legal  considerations  which  should  guide  the  delibera- 
tions of  the  Planning  Commission  in  its  determination  of  zoning 
questions  involving  particular  parcels  of  property. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


1  ■  i:'  " 


Letter  Opinion  No.  7^-''^5 


April  30,  197^1 


Mr.  Rudy  Thanij  President 

San  Francisco  Fire  Commission 

260  Golden  Gate  Avenue 

San  Francisco J  California  94102 

Subject:   Premium  Pay  for  Firefighters 

Dear  Mr.  Tham: 

This  is  in  response  to  your  request  for  my  opinion  on 
questions  relating  to  the  payment  of  premium  pay  to  certain 
members  of  the  Fire  Department.   The  positions  involved  are 
Pump  Operator,  Driver,  Tillerman,  Bureau  of  Equipment  members, 
members  of  Rescue  Squads  and  members  of  the  Communications 
Bureau. 

Your  first  question  inquires  whether  or  not  the  Fire 
Commission  is  empovjered  to  enter  into  binding  negotiations  with 
the  Union  (Local  798,  Firefighters  Union)  to  provide  premium 
pay  for  the  aforementioned  members  of  the  department. 

Section  3.542  of  the  Charter  enumerates  the  ranks  in  the 
department,  which  includes  some  of  the  positions  about  which  you 
make  inquiry,  and  further  states  that  "the  compensation  for  these 
ranks  shall  be  determined  as  provided  in  section  8.405(c)  of  this 
charter. " 

Section  8.405(c)  of  the  Charter  provides  that  the  Board 
of  Supervisors  has  the  power  and  that  it  shall  be  its  duty,  to 
fix  by  ordinance,  the  rates  of  compensation  for  the  members  of 
the  department  as  specified  in  Charter  Section  3.542.   Section 
8.405(c)  goes  on  to  state  that  "working  benefits  and  premium  pay 
differentials  of  any  type  shall  be  allowed  or  paid  to  members  of 
the  fire  department  referred  to  herein  only  as  is  otherwise  pro- 
vided in  this  charter."   (Emphasis  added.) 
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It  is  apparent  from  the  foregoing  language  that  it  is  the 
Board  of  Supervisors  and  not  the  Fire  Commission  which  possesses 
the  authority  to  fix  the  compensations  for  the  firefighters  of 
the  department. 

As  I  informed  you  in  Letter  Opinion  No.  73-15  dated  March  1, 
1973,  the  negotiations  between  the  Fire  Commission  and  the  Union 
and  the  subsequent  memorandums  of  understanding  betvjeen  the  parties, 
are  not  binding  upon  the  Mayor  or  the  Board  of  Supervisors.   The 
reason  for  the  conclusion  was  based  upon  the  fact  that  there  had 
not  been,  nor  is  there  now,  any  indication  by  the  Mayor  or  the 
Board  of  Supervisors  to  relinquish  their  Charter  powers  to  the 
Fire  Commission.   Even  if  there  had  been  such  attempts,  the  law 
governing  such  delegation  of  powers  would  render  said  attempts 
invalid.   Accordingly,  you  are  therefore  advised  that  the  Fire 
Commission  does  not  have  the  ultimate  authority  by  agreement  or 
otherwise,  to  provide  premium  pay  for  those  firefighters  in  ques- 
tion. 

Your  second  question  asks  what  positions  v/ould  be  included 
under  the  established  rank  of  Engineer.   You  point  out  that  the 
position  has  not  been  filled  for  a  number  of  years  but  may  be 
applicable  to  firemen  working  in  some  of  the  positions  enumerated 
in  the  first  paragraph  of  this  letter. 

According  to  the  minutes  of  the  Civil  Service  Commission 
of  November  24,  1943,  a  class  specification  for  an  H15  Engineer 
of  Fire  Engines  v/as  adopted  to  be  effective  July  1,  1944,  and 
defined  the  duties  of  said  Engineer  as  follows: 

"Under  general  supervision:   is  responsible  for 
the  proper  care  and  operation  of  the  pumps  or 
water  tower  mechanisms  of  the  apparatus  of  the 
companies  to  which  assigned;  may  act  as  driver 
or  may  be  assigned  to  duties  performed  by  fire- 
men;  and  performs  related  duties  as  required." 

However,  when  the  present  class  specifications  for  H2  Fire- 
men were  adopted,  the  aforementioned  H15  classification  was  incor- 
porated into  the  H2  classification.   Under  the  present  specifica- 
tions, all  H2  firemen  are  expected  to  be  able  to  perform  duties 
similar  to  those  previously  described  in  the  H15  class.   It  appears 
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that  the  rank  of  Engineer,  like  any  other  rank  specified  in 
Charter  Section  3-5^2,  is  a  position  to  which  a  fireman  can  be 
assigned  and  be  expected  to  perform  the  duties  related  thereto. 
I  am  unable  to  find  any  language  in  the  Charter  which  vjould 
indicate  that  the  rank  of  Engineer  is  unique  or  could  be  inter- 
preted as  a  justification  for  compensating  said  Engineer  any 
differently  than  any  other  rank  in  the  department. 

Your  last  inquiry  asks  how,  if  the  Fire  Commission  does 
not  have  authority  to  do  so,  to  provide  premium  pay  for  the  ranks 
in  question. 

As  was  pointed  out  above,  the  Fire  Commission  does  not 
have  the  ultimate  authority  to  provide  for  the  compensation  of 
firemen  (with  the  exception  of  a  reward  for  heroic  conduct, 
which  is  not  here  applicable) .   The  authority  to  fix  compensa- 
tion, and  premium  pay  if  permissible,  is  vested  in  the  Board 
of  Supervisors  ''as  provided  for  in  [the]  charter." 

It  is  apparent  that  the  Charter  makes  provisions  whereby 
the  Board  of  Supervisors  is  empowered  and  directed  to  fix  the 
compensation  for  firemen.   However,  a  review  of  the  pertinent 
sections  of  said  Charter  fails  to  reveal  any  language  which 
would  authorize  the  Board  of  Supervisors,  or  anyone  else,  to 
grant  premium  pay  to  the  positions  in  question. 

Since  the  Charter  does  not  presently  authorize  the  type 
of  compensation  under  consideration,  it  is  my  opinion  that  to 
validly  make  such  premium  payments  v:ould  require  an  amendment 
to  the  Charter  specifically  providing  for  same. 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 
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Dr.  Steven  P.  Morena 

Superintendent  of  Education 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue 

San  Franciscoj  California  94102 

Subject:   Questions  Presented  Relating 
to  Senate  Bill  I857 

Dear  Dr.  Morena: 

This  is  in  reply  to  your  letter  of  April  22,  1974, 
regarding  the  possible  effect  of  Senate  Bill  I857  on  the 
procedures  presently  utilized  to  determine  certain  employee 
working  conditions  for  your  classified  personnel. 

Your  first  question  asks  v/hether  or  not  S.B.  l857 
would  supersede  the  Charter  of  the  City  and  County  of  San 
Francisco  with  regard  to  classified  personnel.   Section 
13070  of  Senate  Bill  1857  provides  that 

"Nothing  contained  herein  shall  be  deemed  to 
supersede  other  provisions  of  this  code  and 
the  rules  and  regulations  of  public  school 
employers  which  establish  and  regulate  tenure 
or  a  merit  or  civil  service  system  or  which 
provide  for  other  methods  of  admin is teYIng~ 
e mp i oy'e r - e mp  1  oYe e^Tel af i o ns".  .  .  .'""   (Emphasis 
added. ) 

This  is  language  similar  to  that  utilized  in  Section 
3500  et  seq.  of  the  Government  Code  (Meyers-Milias-Brown  Act) 
which  applies  to  public  employees  other  than  state  employees 


Letter  Opinion  ITo.  7^1-^6 


Dr.  Steven  P.  Morena 


April  30,  1974 


and  employees  of  school  districts.   The  language  in  the  Meyers- 
Milias-Brown  Act  has  consistently  been  interpreted  to  mean  that 
the  present  methods,  in  whatever  form,  utilized  by  a  public  entity, 
are  not  intended  to  be  superseded  by  the  state  legislation.   V.Tiat 
is  intended  to  be  accomplished,  is  that,  irrespective  of  whether 
or  not  a  specific  procedure  is  superseded,  there  is  an  additional 
requirement  that  the  public  entity  meet  and  confer  on  certain  sub- 
jects.  In  my  opinion  the  language  in  S.B.1857  is  indicative  of 
an  intent  not  to  alter  local  rules  and  regulations  and  charter 
provisions,  if  applicable,  and  the  reasons  for  this  will  be  set 
forth  more  fully  below. 

Your  second  question  inquires  if  the  terms  and  conditions 
of  employment  of  your  classified  personnel,  which  are  presently 
governed  by  the  Charter  and  Civil  Service  Regulations,  will  con- 
tinue to  be  so  governed. 


As  you  are  avjare,  due  to  the  coterminus  boundaries  of  the 
City  and  County  of  San  Francisco  and  the  San  Francisco  Unified 
School  District,  Section  13576  of  the  Education  Code  becomes 
operative  and  provides  that  certain  elements  of  your  classified 
employees '  working  conditions  are  to  be  set  and  governed  pursuant 
to  the  City  and  County  of  San  Francisco's  Charter  and  Rules  and 
Regulations  of  the  Civil  Service  Commission.   Since  the  answer  to 
your  first  question  with  regard  to  the  state  legislation  super- 
seding the  provisions  of  local  rules  and  regulations  is  in  the 
negative,  it  follov;s  that  if  S.B.  l857  v;ere  to  be  signed  into 
law,  as  it  presently  reads,  the  terms  and  conditions  of  said 
employee  would  still  be  set  pursuant  to  Charter  provisions  and 
the  Rules  and  Regulations  of  the  Civil  Service  Commission. 

Your  last  question  asks  for  my  opinion  with  regard  to  any 
additional  language  which  would  insure  that  even  if  S.B.I857  is 
adopted,  classified  employees  would  continue  to  have  the  existing 
working  conditions  governed  by  the  provisions  of  the  Charter  and 
Rules  and  Regulations  of  the  Civil  Service  Commission. 

As  was  pointed  out  in  the  answer  to  your  first  question, 
the  language  of  this  bill  regarding  its  intent  is  very  similar 
to  that  language  utilized  in  the  Meyers-Milias-Brown  Act.   One 
basic  difference  which  is  important  here,  is  that  the  Meyers- 
Milias-Brown  Act  states  that  nothing  contained  therein  is  intended 
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to  supersede  the  provisions  of  existing  state  lav;s  and  charters. 
It  is  possible  that  a  reference  to  charters  was  excluded  from 
S.B.  1857  for  the  reason  that  school  districts  are  not,  generally 
speaking,  governed  by  charters.   Since  in  fact  Section  13576  of 
the  Education  Code  makes  it  possible  for  classified  employees  of 
a  school  district  to  have  many  of  their  employment  conditions 
made  subject  to  charter  provisions  and  civil  service  rules,  I 
believe,  in  light  of  the  intent  shown  in  Section  I3O7O,  supra, 
that  such  an  omission  may  have  been  an  oversight. 

To  eliminate  any  possible  ambiguity  in  S.B.  l857  and  to 
specifically  cover  the  situation  of  coterminus  city,  county  and 
school  district  boundaries  I  would  suggest  the  inclusion  of  refer- 
ence to  "charters."   It  would  be  included  in  Section  I307O  and 
read  in  part,  as  follows: 

"Nothing  contained  herein  shall  be  deemed  to 
supersede  other  provisions  of  this  code  and  the 
rules  and  regulations  of  public  school  employers, 
or  charter  provisions  of  a  city  and  county  where 
applicable,  which  establish  and  regulate  tenure 
or  merit  or  civil  service  system." 

If  you  have  any  further  questions  regarding  S.B.  I857, 
please  feel  free  to  contact  me. 

Very  truly  yours. 


THOMAS  M.  O'COMOR 
City  Attorney 
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May  1,  1974 


Mr.  Robert  J.  Dolnn,  Clerk 

Board  of  Supervisors 

235  City  HnlL 

San  Francisco,  California  94102 

Subject:   Capital  Improvements;  Powers  of  the  Board  of  Supervisors 
to  Add  to  Budget;  Public  Purpose  of  Expenditure 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  for  an 
opinion  as  to  whether  an  item  in  the  amount  of  $8,000.00  for 
building  improvements  is  a  capital  expenditure  which  could  be 
added  to  the  1974-75  budget  pursuant  to  Charter  Section  6.205 
and  further  whether  or  not  such  expenditure  can  be  approved  for 
property  which  is  not  owned  by  the  City  and  County  of  San  Francisco, 

The  applicable  Charter  Section  is  quoted  in  part  as 

".  .  .  [T]he  board  of  supervisors  may  increase 
or  insert  appropriations  for  capital  expenditures 
and  public  improvements,  ..." 

Capital  expenditures  are  in  the  nature  of  capital  invest- 
ments.  They  include  expenditures  for  acquiring,  equipping  and 
extending  properties,  but  not  for  their  operation.   Ordinarily  they 
are  regarded  as  permanent  investments  to  be  added  to  the  cost  basis 
of  a  property  and  charged-off  through  depreciation. 

"To  repair"  or  "maintain"  real  property  is  to  preserve 
or  keep  it  in  an  existing  state  or  condition  and  embraces  acts 
which  prevent  the  decline,  lapse,  or  cessation  from  that  state 
or  condition.   See  Morris  v  American  Liability  and  Surety  Company, 
185  Atlantic  201,  2UT.      While  not  capable  of  exact  definition, 


follows; 
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"repairs"  and  "maintenance"  must  be  distinguished  from  "improvements' 
as  the  former  merely  preserve  existing  values,  while  the  latter 
generally  enhance  the  value  of  the  prem.ises.   See  Zywiczynski  v 
Zywiczynski.  80  Northeastern  2d  807,  809. 

In  Masterson  vs.  Atherton,  179  Atlantic  2d  592,  certain 
remedied  structural  defects  such  as  the  proximity  of  a  furnace 
and  air  ducts  to  woodwork,  lack  of  insulation  and  inadequacy  of 
furnace  heating  capacity  were  held  to  be  improvements  rather  than 
repairs.   Further,  in  Midtov/n  Chain  Hotels  Company  vs.  Bender, 
49  Southeastern  2d  779^  structural  changes  required  by  the  local 
department  of  building  inspection  v;ere  held  to  be  improvements 
which  necessarily  enhanced  the  value  of  the  property. 

Further  investigation  discloses  that  the  nature  of  the 
work  to  be  performed  is  the  reconstruction  of  a  garage  area  to 
standards  set  by  the  Fire  Department  and  Building  Department  for 
use  by  this  organization  for  a  comprehensive  program  in  aid  of 
the  Juvenile  Court.   The  work  to  be  accomplished  v;ould  include 
the  installation  of  a  sprinkler  system  and  panic  hardware  on 
door  openings  to  assure  the  safety  of  the  individuals  using  the 
premises. 

From  the  foregoing,  it  would  appear  that  these  items 
are  not  classified  as  maintenance  and  repair  or  material  or 
supplies  and  as  a  consequence,  it  would  be  proper  for  the  Board 
of  Supervisors  to  make  a  determination  that  such  items  would  be 
a  capital  improvement. 

In  response  to  your  second  question  relating  to  the 
expenditure  of  funds  by  the  City  and  County  of  San  Francisco,  the 
initial  consideration  is  whether  the  expenditure  is  for  a  public 
municipal  purpose  as  distinguished  from  a  private  purpose.   To 
qualify  as  relating  to  the  public  benefit,  an  expenditure  must 
be  of  primary  benefit  to  the  public,  not  any  individual. 

Whether  a  particular  activity  satisfies  a  public  purpose 
is  essentially  a  factual  determination  for  the  appropriate 
legislative  body,  although  there  are  limits  beyond  which  a  court 
will  strike  down  a  finding  that  an  activity  satisfies  a  public 
purpose. 
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In  the  pprticuL?r  instance  pt   hpnd,  it  is  my  understanding 
that  the  organization  to  which  an  appropriation  vv/ill  be  made  is 
the  Youth  Energy  Source,  Inc.,  a  non-'profit  corporation,  with 
tax  exempt  status  from  both  the  State  Franchise  Tax  Board  and 
the  Internal  Revenue  Service.   The  Board  of  Supervisors  must  make 
its  own  judgment  as  to  whether  or  not  from  all  of  the  facts 
before  it,  that  this  corporation  satisfies  a  public  purpose  and 
does  not  benefit  merely  any  particular  individual. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-48 


May  3,  1974 


Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:   Temporary  Military  Leave  of 

Absence  with  Pay  for  Reserve  Duty 

Dear  Chief  Calden: 

This  is  in  response  to  your  request  for  opinion  on  the 
following  questions: 

1.  VJhat  is  the  required  length  of  City 
service  v.'hich  qualifies  an  employee  for  a  paid 
temporary  military  leave  of  absence  for  reserve 
duty? 

2.  VJhat  is  the  minimum  time  of  membership 
in  the  military  reserve  that  v.'ould  oualify  an 
employee  for  temporary  military  leave? 

QUESTION  1 

Section  395-01  of  the  Military  and  Veterans  Code  governs 
temporary  military  leave  of  absence  with  pay.   It  provides  as 
follows : 

"Any  public  employee  v;ho  is  on  temporary 
military  leave  of  absence  and  who  has  been  in 
the  service  of  the  public  agency  from  which  the 
leave  is  taken  for  a  period  of  not  less  than  one 
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year  immediately  prior  tn  ^ho  ^^ 
absence  begins  sh?ii  L   ^^f, '^^^  °"  ^-hich  the 
salary  or  fompensatlon  .f  ^'^^^^  *^  ^^^^^^^  his 
for  the  first's  calendar  da's  Sf '  ^^r^^oyee 
absence   Piv  r-.y   t    \^  ^^  °^  ^-^^  such 

30  dSJs'in'^^Vone  fScfr^'''^  ^'^^^  "°^  ^^^^^^^ 
of  this  section   in  dp5f  ^^^'^'      ^^^  ^^e  purooses 

public  agencv  servLe  fiT^'-"^-'^'^  °""  ^^^^  °f 
employee  in  the  rlro^A.-i  service  of  said  public 
^e'cZnteY'^;,S!:i^^^/llil^ser.,oe   shall 

In  ansv;er  to  vour  fi-rc^-t   ^,,^^^-- 
must  have  been  employed  bvthP  n?f  J"''^  ^^^  P^^^^^  employee 
before  he  is  entnied  to  J  no^^^"^  ^°^  "^o*  less  than  one  year 
absence,  the  paid  ipav^  n!  ^ f^   temporary  military  leave  of 

year  of  public  agency  -ervire  ^i?  !!    determining  the  one 

in  the  military  servlc^'shal!  be'counteras''pu{;?-P'''-^  ^"^-^^^^^^ 
In  this  respect,  the  military  serv?rp  nln  ^^^1^^  agency  service, 
preceding  appointment  to  Citv  seJv"!   ?h,;r%°'  j^^'^^ediately 
Department  members  who  have  been  Jpn^-ntpS  ^   ?""  *^°^^  ^i^- 
year,  you  should  ascertain  s^    appointed  for  less  than  one 
tary  service  and   if  so   ?nH^  such  member  has  any  prior  milL 

determining  the  one  vea^  City  servio^  '^°^'^  "^^  ^°""^^^  i" 
Porary  military  leave!     ^  service  required  for  a  paid  tem- 

QUESTION  _2 

qualify'S%'ublic^\SSyL"\or%\1d1emni'''"^^  ^?^^^=^  ^^^^  --l<i 
absence.   Therefore!  an  empJoveeShoTf^P  military  leave  of 
Of  City  service,  which  incli?LpliS.^;ii?t%f^''-"^^^^  ^ne   year 
for  a  paid  temporary  military  Ipa^ef-^rj^sp^rr^^^  ^'  eligible 
the^length  of  time  that  he  h^s  bel^ng'eS  "iT^J^^'ilti^ll   °' 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  3,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Conformity  of  Agreement  Between  BARTD 
and  City  and  County  of  San  Francisco 
to  Charter  Section  7.403(b) 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  on  behalf  of 
Supervisor  John  L.  Molinari  and  Supervisor  Dianne  Feinstein 
requesting  my  review  of  "the  agreement  between  the  City  and 
County  of  San  Francisco  and  BARTD  on  the  VJest  Portal  Playground, 
pursuant  to  which  land  v;as  taken  from  the  playground  for  use  by 
the  transit  station  at  the  West  Portal  of  the  Ti-rin  Peaks  Tunnel" 
and  to  advise  "v/hether  this  agreement  is  in  conformance  v^ith 
Charter  Section  7.403(b)." 

Section  7.403(b)  of  the  Charter,  in  pertinent  part, 
provides  that  "the  recreation  and  park  commission  shall  not 
lease  any  part  of  the  lands  xinder  its  control  nor  permit  the 
building  or  maintenance  or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  except  for  recreation  purposes  and 
each  letting  or  permit  shall  be  subject  to  approval  of  the 
board  of  supervisors  by  ordinance."   Thus,  the  Recreation  and 
Park  Coiranission  is  prohibited  from  permitting  the  construction 
or  use  of  any  structure  for  non-recreational  purposes  on  any 
playground.  A  transit  station  would  not  be  a  recreational 
purpose. 

The  original  plan  for  the  BARTD  system  in  the  West 
Portal  area  called  for  a  subway  in  V.^est  Portal  Avenue  extending 
from  the  Twin  Peaks  Tunnel  to  a  point  just  west  of  St.  Francis 
Circle  v;ith  a  West  Pcrtal  Transit  Station  located  at  Vicente 
Street.   On  March  19,  1970,  by  Resolution  No.  114-70,  the  Board 
of  Supervisors  expressed  interest  in  modifying  portions  of  the 
proposed  rapid  transit  facilities  in  the  West  Portal  area 
because  many  citizens  in  the  West  Portal  area  ^vere  opposed  to 
the  construction  of  the  subvfay  and  requested  the  Mayor  to  explore 
this  matter  with  BARTD.   By  further  resolution.  No.  109-71, 


Letter  Opinion  No.  7^-^9 

Mr.  Robert  J.  Dolan  2  May  3,  1974 

adopted  March  1,  1971,  the  Board  of  Supervisors  adopted  a  policy 
to  modify  the  facilities  to  be  constructed  in  the  West  Portal  area 
so  as  to  elirainate  the  subvray  and  use  the  funds  therefor  to  con- 
struct a  West  Portal  Transit  Station  and  corn.plete  the  construction 
of  the  Embarcadero  Station  and  authorized  the  Mayor  to  drav;  up  and 
execute  an  agreeraent  trith  BARTD  along  these  lines. 

Pursuant  to  said  authority  and  Resolution  No.  I96-7I  of 
the  Board  of  Supervisors,  the  Mayor,  on  April  12,  1971,  on  behalf 
of  the  City  and  County,  entered  into  an  agreement  v;ith  BARTD  and 
the  Redevelopment  Agency  (the  Embarcadero  Station  is  included  in  a 
redevelopment  a.re3,)  for  a  m.odification  of  the  system  planned  in 
the  West  Portal  area.   Under  the  agreement  the  subv^ay  and  transit 
station  in  West  Portal  Avenue  would  be  abandoned  and  BARTD  would 
design  and  construct  a  West  Pcrtal  Transit  Station  in  the  west 
end  of  the  T;-7in  Peaks  Tunnel  and  complete  the  Embarcadero  station, 
exclusive  of  design.   There  is  nothing  in  the  agreement  which 
grants  to  BARTD  any  part  of  West  Portal  Playground  or  permits  or 
authorizes  BARTD  to  use  any  part  of  West  Portal  Playground  for 
the  West  Portal  Transit  Station. 

There  is  no  other  agreement  between  BARTD  and  the  City 
and  County  V7hich  relates  to  the  West  Portal  Transit  Station  or 
to  the  West  Portal  Playground. 

It  xrould  appear,  therefore,  that  the  agreement  between 
the  City  and  County  and  BARTD  relating  to  the  modification  of  a 
portion  of  the  proposed  rapid  transit  facilities  in  the  West 
Portal  area  and  for  the  construction  of  the  West  Pcrtal  Transit 
Station  is  not  in  conflict  v:ith  Section  7.403(b)  of  the  Charter. 

The  West  Portal  Transit  Station  as  designed  and  to  be 
constructed  by  BARTD,  although  located  in  the  Tv'jin  Peaks  Tunnel, 
v;ill  permanently  remove  a  part  of  the  sloped  surface  of  West 
Portal  Playground  for  open  space  for  the  transit  station.   Hov/- 
ever,  this  portion  of  the  playground  and  any  part  used  during 
construction  can  be  and  v;ill  be  obtained  by  BARTD  by  eminent 
domain  proceedings.   BARTD  was  granted  the  pov/er  of  eminent  domain 
by  the  San  Francisco  Bay  Area  Rapid  Transit  District  Act  and 
authorized  to  take  any  property  necessary  or  convenient  to  the 
exercise  of  its  pox'^ers.   (Pub,  Util.  Code  Section  28953.)  Here- 
tofore, in  constructing  the  Mission  Line  to  Daly  City,  BARTD 
took  portions  of  Balboa  Park  and  Cayuga  Playground  through 
eminent  domain  proceedings. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  30,  1974 


Hen,  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hail 

San  Franciscoj  California  9^102 

Subject:   Legislation  Requiring  Environmental 
Impact  Reports  for  Utility  Pole 
Permits.  Your  File  No.  82-74 

Dear  Supervisor  Feinstein: 

This  responds  to  your  request  for  legislation  to  pro- 
vide that  utility  poles,  vihen   increased  in  height  in  residential 
areas,  be  subject  to  the  provisions  of  the  Environmental 
Quality  Act.   The  applicability  of  the  Act  to  procedure 
utilized  presently  in  the  issuance  of  pole  iDerrnits  v;as  dis- 
cussed in  an  opinion  of  this  office  dated  December  l4,  1973,  a 
copy  of  which  is  attached  for  your  inform.ation.   The  opinion 
concluded  that  the  issuance  of  permit  under  present  procedures 
constitutues  a  "ministerial  act"  and  is  thereby  unaffected  by 
the  Environmental  Quality  Act. 

If  the  permit  procedures  were  amended  to  render  the 
granting  of  a  permit  a  "discretionary  act, "  the  Act  may  apply, 
depending  on  the  nature  of  the  particular  project  for  which  the 
permit  is  sought.   The  Environmental  Quality  Act  is  State  legis- 
lation and  cannot  be  amended  locally.   The  Board  of  Supervisors 
cannot  amend  the  Environmental  Quality  Act  to  have  it  apply  to 
all  pole  permits.   Even  if  the  permit  is  rendered  discretionary, 
there  are  a  number  of  categorical  exemptions  v;ithin  the  Act  and 
the  State  guidelines  (Title  l4.  Division  6,  California  Adminis- 
trative Code)  that  could  apply. 

VJith  this  in  mind,  it  is  ass\amed  that  you  desire  an 
amendment  to  the  Public  Works  Code  rendering  the  pole  permit 
procedures,  at  least  in  certain  instances,  discretionary.   This 
xjill  result  in  regulation,  though  not  necessarily  application  of 
E.I.R.  procedures.   To  this  end,  Mr.  Robert  C.  Lev;^',  City 
Engineer,  was  consulted  for  his  technical  expertise,   Mr.  Levy 
has  suggested  that  the  Director  of.  Public  Works  exercise  dis- 
cretion in  granting  permits  for  the  following: 
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1.  Construction  of  new  poles; 

2.  Addition  to  existing  poles  of  circuits  where 

the  addition  v;ill  result  in: 

a.   Four  or  more  vrires  in  the  primary 
electrical  pov;er  circuit;  or 

h.   Three  or  more  viires  in  the  secondary 
electrical  power  circuit;  or 

c.  More  than  one  telephone  or  T.V,  cable;  or 

d.  More  than  one  fire  alarm  circuit. 

3.  Additional  guy  poles  or  guy  wires; 

4.  Additional  or  relocation  of  transformers  or 
switches; 

5.  Replacement  of  poles  where  the  new  poles  exceed 

"by  five  or  more  feet  the  height  of  the  old  poles; 

6.  Change  in  the  method  of  mounting  of  wires  that 
might  have  an  adverse  visual  effect  on  adjoining 
properties. 

It  vms  further  suggested  "by  Mr.  Levy  that  prior  to  the 
granting  of  a  permit  in  these  instances,  notices  would  be  posted 
in  the  area  where  the  work  is  anticipated.   The  notices  Tvould 
describe  the  irork  for  which  the  permit  is  requested  and  announce 
the  date  of  a  hearing  to  be  presided  over  by  the  Director  of  Public 
Works  or  his  designated  representative  to  consider  vrhether  the  per- 
mit should  be  granted.   By  limiting  the  hearing  procedure  to  the 
instances  above  mentioned,  the  ordinance  would  exclude  replacement 
in  kind  and  exempt  the  addition  to  existing  pole  of  signs,  traffic 
signals,  street  lights  and  similar  devices  normally  attached  to 
utility  poles  to  avoid  the  street  clutter  of  additional  separate 
small  poles. 

If  you  have  any  questions  concerning  suggestions  above 
stated,  it  is  felt  that  they  could  be  best  ansv;ered  by  Mr.  Levj--. 

Very  truly  yours. 


THOMAS  M.    0'CON]}IOR 
City  Attorney 


Letter  Opinion  No.  7^-51 


May  15,  197^ 


Mr.  Richard  D.  Honglsto 

Sheriff 

Room  333,  City  Hall 

San  FranciscOj  California 

Attention:  Mr.  Robert  Donovan 

Subject:   P.O.S.T,  Certification  of  Temporary 
Employees  of  Sheriff's  Department 

Dear  Sheriff  Hongisto: 

This  letter  is  in  response  to  the  request  to  determine 
the  applicability  of  Penal  Code  Section  832.4  to  those  individu- 
als employed  by  the  Sheriff's  Department  to  fill  the  position  of 
deputy  sheriff  on  a  temporary  basis. 

Penal  Code  Section  832.4  provides: 

"Any  \indersheriff  or  deputy  sheriff  of  a 
county,  any  policeman  of  a  city,  and  any  police- 
man of  a  district  authorized  by  statute  to 
maintain  a  police  department,  who  is  first 
employed  after  January  1,  1974,  and  is  responsi- 
ble for  the  prevention  and  detection  of  crime 
and  the  general  enforcement  of  the  criminal  lav7s 
of  this  state,  shall  obtain  the  basic  certificate 
issued  by  the  Commission  on  Peace  Officer 
Standards  and  Training  within  l8  months  of  his 
employment  in  order  to  continue  to  exercise  the 
powers  of  a  peace  officer  after  the  expiration  of 
such  l8-month  period." 

There  is  no  exception  provided  for  deputy  sheriffs  hired 

on  a  temporary  or  short  tei"m  basis.   The  law  is  applicable  to  all 

deputy  sheriffs.   It  is  to  be  noted  that  the  language  of  this 
section  is  mandatory. 

You  have  asked  if  a  distinction  may  be  made  between 
deputy  sheriffs  who  are  hired  on  a  permanent  basis  and  those 
hired  for  a  fevr  months,  a  few  weeks  or  even  a  few  days  so  that 
some  deputies  might  not  require  the  P.O.S.T.  certification. 
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The  law  makes  no  distinction  of  temporary  or  permanent 
employment  but  clearly  states  any  deputy  sheriff  hired  after 
January  1,  197^^  v;ho  is  responsible  for  crime  prevention  and  the 
enforcement  of  the  criminal  laws  must  obtain  P.O.S.T.  certifica- 
tion within  l8  months  of  being  employed. 

Previously  Mr,  O'Connor  has  suggested  the  Sheriff's 
Department,  relative  to  Penal  Code  Section  832.3,  contact  the 
Commission  on  P.O.S.T.  certification  and  attempt  to  establish  an 
in-field  training  prograjn.   I  would  again  suggest  that  this 
course  be  pursued. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-52 


May  17,  197^ 


Mr.  William  J.  Mallen 

Executive  Director 

Mayor' s  Criminal  Justice  Council 

1182  Market  Street 

San  Francisco,  California  94102 

Subject:   Authority  to  Investigate  Crimes 
Committed  In  The  San  Francisco 
City  Prison 

Dear  Mr.  Mallen: 

In  your  May  3,  19  74  letter  you  ask  "What  City  agency  has 
the  responsibility  to  investigate  crimes  committed  in  the  City 
Prison?"   This  question  is  asked  in  connection  with  a  possible 
merger  of  the  City  Prison  and  the  County  Jail  as  one  consoli- 
dated facility  under  the  administration  of  the  Sheriff. 

In  our  Opinion  No.  73-165,  dated  December  10,  1973,  I 
pointed  out  that  our  Police  Department  has  no  power  to  exercise 
their  law  enforcement  responsibilities  outside  the  boundaries 
of  the  City  and  County  of  San  Fraaicisco  and  that  by  reason  of 
specific  provisions  of  Section  4702  of  the  Penal  Code  relating 
to  the  establishment  and  maintenance  by  the  Sheriff  of  one 
county  of  a  jail  in  another  county  that  the  Sheriff  of  the  City 
and  County  and  his  deputies  were  the  proper  officials  to  investi- 
gate crimes  committed  by  prisoners  in  the  County  Jail  facility  in 
San  Mateo  County.   However,  I  also  noted  in  that  Opinion  that 
under  the  provisions  of  our  Charter,  the  Police  Department  of  the 
City  and  County  of  San  Francisco  is  charged  with  the  duty  and 
responsibility  of  law  enforcement  and  the  investigation   of 
criminal  offenses  committed  within  the  City  and  County  of  San 
Francisco. 
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Inasmuch  as  the  City  Prison  is  located  within  the  bound- 
aries of  the  City  and  County  of  San  Francisco,  you  are  advised 
that  our  Charter  provisions  control  and  that  it  is  the 
responsibility  of  the  Police  Department  to  investigate  crimes 
conmiitted  in  the  City  Prison  irrespective  of  whether  or  not 
this  jail  is  ultimately  merged  with  the  County  Jail  as  one 
consolidated  facility  under  the  administration  of  the  Sheriff. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-53 


May  17.  197^ 


Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legislation  Regulating  Wearing  of  Uniforms 

Dear  Mr.  Dolan: 

On  April  23,  1974,  you  requested  that  legislation 
be  prepared  to  "prohibit  the  wearing  of  uniforms  similar 
to  those  of  political  parties  of  any  foreign  state  or 
any  political  party  past  or  present,  which  operates  or 
operated  in  any  foreign  state,  nation  or  government." 

In  a  subsequent  letter  on  May  7,  1974,  you  noted 
that  during  a  meeting  of  the  State  and  National  Affairs 
Committee  concerning  proposed  state  legislation  on  wearing 
uniforms , 

"...  it  was  reported  .  .  .  that  the  City 
Attorney  had  in  the  past  rendered  an  opinion 
on  the  constitutional  rights  of  individuals 
wearing  Nazi  uniforms  who  were  participating 
in  demonstrations  of  a  foreign  embassy." 

At  the  direction  of  the  committee  you  have  requested 
a  copy  of  the  opinion.   That  report  was  not  correct. 
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Recently,  I  orally  advised  the  Board  of  Education 
that  it  may  not  bar  or  eject  Nazi  party  raembers  from  the 
Board  of  Education  meetings  when  they  appear  in  uniform. 
I  further  advised  that  there  were  adequate  criminal  laws 
to  protect  the  public  and  the  Board  of  Education  from 
disturbance  of  the  peace  at  public  meetings. 

Any  other  approach  by  public  officials  to  solving 
the  problem  of  adverse  public  reaction  to  the  unpopular 
Nazi  views,  either  by  ejecting  persons  in  Nazi  uniform 
from  public  meetings  or  places  or  by  prohibiting  thera  to 
wear  uniforms  in  public,  would  encounter  the  constitutional 
safeguards  of  freedom  of  expression  and  belief.   See  Tinker 
V.  Pes  Moines  School  District,  393  U.S.  503  (1967)  (tKe 
school  could  not  prohibit  students  from  wearing  black  arm 
bands  to  protest  the  war) ;  Stromberg  v.  California,  283 
U.S.  359  (1931)  (state  could  not  prohibit  display  of  red 
flag  as  a  symbol  of  protest  to  government) ;  and  Cohen  v. 
California,  403  U.S.  15  (1971)  (Cohen  was  improperly  prose- 
cuted for  wearing  pants  bearing  a  derogatory  comment  about 
the  draft  inscribed  on  the  seat  thereof) .   In  Terminello 
V.  Chicago,  337  U.S.  1  (1944),  the  court  set  forth  the 
general  proposition  that  all  persons  seeking  to  engage  in 
meetings,  parades,  demonstrations  or  other  forms  of  assembly 
or  petition  are  entitled  to  full  protection,  despite  hostile 
opposition, as  long  as  they  confine  their  conduct  to  expres- 
sion and  do  not  participate  in  unlawful  action. 

I  have  reviewed  legislation  in  New  York  prohibiting 
the  wearing  of  uniforms  (§l484-a  of  the  Consolidated 
Penal  Laws  of  the  State  of  New  York)  and  section  876.12  et 
seq.  of  the  Florida  statutes  prohibiting  the  wearing  of 
hoods  to  conceal  identity  on  public  ways.   I  have  been 
unable  to  locate  any  judicial  decisions  upholding  the 
validity  of  these  statutes. 


"pure  exp 


In  my  opinion  the  wearing  of  a  uniform  is  in  essence 
xpression"  as  identified  in  Cohen  v.  California,  supra. 
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and  may  not  be  regulated  as  such.   There  are  laws  to 
protect  the  public  from  unlawful  conduct  of  those  in 
uniforms  and  out  of  them.   It  is  against  these  activities 
that  regulatory  statutes  and  police  protective  activities 
should  be  directed. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-54 


May  28,  1974 


Mr.  Robert  J.  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


> 


Subject:   Section  8.311,  Charter;  Nonpartisan 

Political  Activity  of  City  Employees; 
Endorsement  of  Supervisorial  Candidates 
and  Contributions  to  Their  Campaigns 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  my  opinion  whether 
or  not  Section  8.311  of  the  Charter  is  still  in  effect  to  prohibit 
political  activity  of  City  employees.   In  particular  you  cite  an 
article  which  appeared  in  the  newspaper  which  reported  that  certain 
City  employees  and  City  employee  organizations  were  listed  in  the 
Voters  Handbook  in  the  General  Municipal  Election  of  November  6, 
1973,  as  endorsing  supervisorial  candidates  and  that  some  indi- 
vidual employees  and  their  public  employee  organizations  contrib- 
uted money  to  the  campaigns  of  various  supervisorial  candidates. 

Section  8.311  provides  as  follows: 

"8,311   Prohibition  of  Political  Activity 

"Active  participation  in  city  and  county  poli- 
tics, relative  to  the  election  or  appointment  of 
public  officials,  by  civil  service  employees  and 
eligibles  of  the  city  and  county,  is  subversive  of 
the  best  interests  of  the  merit  system  and,  there- 
fore, persons  holding  positions  in  the  classified 
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civil  service  or  on  eligible  lists  for  such  posi- 
tions shall  take  no  active  part  in  such  political 
campaigns,  or  in  soliciting  votes,  or  in  levying, 
contributing  or  soliciting  funds  or  support,  in 
each  case  for  the  purpose  of  favoring  or  hindering 
the  appointment  or  election  of  candidates  for  city 
and  county  offices.   Violation  of  the  provisions 
of  this  section  shall  be  deemed  an  act  of  insub- 
ordination and  considered  good  cause  for  suspension 
or  dismissal  from  position  or  removal  from  eligible 
list." 

In  the  case  of  Fort  v.  Civil  Service  Commission,  61  Cal.2d 
331,  the  charter  of  Alameda  County  restricted  officers  and  employees 
from  directly  or  indirectly  making,  soliciting  or  receiving  any 
contribution  for  any  political  party  or  any  political  purpose  what- 
soever.  It  also  prohibited  a  civil  service  employee  from  taking 
part  in  any  political  campaign  or  election.   The  plaintiff,  a  clas- 
sified civil  service  employee,  vs^as  dismissed  because  he  became 
chairman  of  a  speaker's  bureau  to  re-elect  Governor  Bro\>m, 

The  California  Supreme  Court  held  the  charter  section  uncon- 
stitutional as  an  overbroad  restriction  of  the  freedom  of  an  indi- 
vidual to  participate  in  political  activity.   The  court  recognized 
the  need  to  limit  some  political  activities  such  as  the  use  of 
official  influence  to  coerce  political  action,  the  solicitation 
of  political  contributions  from  fellow  employees  and  the  pursuit 
of  political  purposes  during  an  employee's  v;orking  hours.   Also, 
the  court  stated  that  a  strong  case  can  be  made  that  permitting  a 
public  employee  to  run  or  campaign  against  his  o\\m   superior  would 
have  such  a  disruptive  effect  on  the  public  service  as  to  warrant 
restriction.   But,  even  if  a  compelling  purpose  is  present  to  limit 
the  exercise  of  constitutional  rights,  the  restriction  must  be  dra\>7n 
with  narrow  specificity. 

Kinnear  v.  City  and  County  of  San  Francisco,  61  Cal.2d  341 
was  decided  on  the  same  day  as  tne  Fort  caseT   Section  5  of  the 
Charter  provided  that  any  officer  or  employee  of  the  City  and 
County  who  shall  become  a  candidate  for  election  shall  automati- 
cally forfeit  his  office.   A  deputy  sheriff  filed  a  declaration 
to  run  for  the  office  of  sheriff  and  his  position  was  forfeited 
under  Section  5.   The  court  held  Section  5  to  be  unconstitutional 
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I.e. 


it  was  overbroad  and 


for  the  same  reasons  as  it  did  in  Forf 

minner?      ^^-""^  of  a  fundamental  right  In^uch  f  sweeping 


part  ?n  ^1    ""'  '■'''^   employees  of  a  local  agency  from  takiS^  active 
sSch  \nrtV   ^^"^P^^g^^  5°^-  °^  ^g^i^st  any  candidate  for  an  office  of 
H  pVi  ?i  ^1^''''^  °f  ^°^  °^  against  any  ballot  measure  relatW  to 
the  recall  of  any  elected  official  of  the  local  agency  ''^'■^''^''^   ^° 


Code 


The  court  in  Bas 


Oe^  declared  Section  3205  of  the  Government 
:or  overbreadth.   It  stated  that  constitu- 


unconstitutional 
tional  T-^o^^e  r.^        ui-"^"    ":--""-°-^"«   J-'-  auacea  mat  constitu- 
li.^T      ^^8\^^  of  public  employees  cannot  be  deprived  by  the  Dublic 

tiSe  ^P^  """"^t'^   "'  """  ^^  ^^°^^  ^^^^  ^"^^^  rest?iction  is  i^an'impe^a- 
sJ  seWonf^  ^  ^°  protectthe  public  from  irresponsible  ac^Litrof 
court  .nni^-H^'^r''!  ^^^^^^  ^^^^^^  disrupt  the  public  welfare."  ^he 
thi   f   applied  the  following  test  for  reviewing  the  restriction  of 

stltedlrpSfe^  50f-5^02"  ^^^^^^^^^  ^^  P^^^^^-^  activitj."°lt°' 

•  •  .  "e  hold  that  a  governmental  agency 
which  would  require  a  waiver  of  constitutional 
rights  as  a  condition  of  public  emplo\mient  must 
demonstrate:   (1)  that  the  political  restraints 
rationally  relate  to  the  enhancement  of  the  public 
service,  (2)  that  the  benefits  which  the  public 
gams  by  the  restraints  outweigh  the  resulting 
impairment  of  constitutional  rights,  and  (3)  that 
no  alternatives  less  subversive  of  constitutional 
rights  are  available." 
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Tlie  principles  of  the  Bagley  and  Fort  cases  have  been  con- 
sistently followed  in  California.   It  is  now  well  settled  that 
public  employees,  whether  they  possess  civil  service  status  or 
are  probationary  employees,  may  not  be  dismissed  from  employment 
for  the  exercise  of  constitutional  rights  absent  a  showing  that 
the  restraints  on  their  rights  which  would  be  imposed  by  the  pub- 
lic body  are  justified  by  a  compelling  public  interest.   (See 
Bogacki  v.  Board  of  Supervisors,  5  Cal.3d  771;  Bekiaris  v.  Board 
of' Education,  6  Cai.3d  575;  Rosenfield  v.  Malcolm,  65  Cal.2d  5b3; 
Bali  v.  crty  Council  252  Cal.App.2d  136;  Holion  v.  Pierce,  257 
Cai.App.2d  468;  BeTshaw  v.  City  of  Berkeley,  246  Cal.App.2d  493.) 

This  subject  also  requires  a  discussion  of  the  Hatch  Act. 
The  Hatch  Act  prohibits  political  activity  by  federal  employees 
and  state  and  local  officers  v/hose  principal  employment  is  in 
connection  with  federally  funded  programs.   (5  U.S.C.  §§7321- 
7327;  5  U.S.C.  §§1501-1508.)   The  constitutionality  of  the  Hatch 
Act  has  been  reaffirmed  in  the  1973  U.  S.  Supreme  Court  case  of 
U.S.  Civil  Service  Commission  v.  National  Assn.  of  Letter  Carriers, 

U.S.      ,  37  L.Ed. 2d  796,  93  S.Ct.  28^ir:   (See  also  United 
PuSTic  WorTcers  y.  Mitchell,  330  U.S.  75,  91  L.Ed.  754,  67  S.Ct. 
556 . )   The  Hatch  Act  does  not  prohibit  nonpartisan  political 
activity.   (5  U.S.C.  §7326;  5  U.S.C.  §l3ir3;  NoFEEern  yirginia 
Regional  Park  Authority  v.  U.S.  Civil  Service  Commission,  437 
F.2d  1346  (1971);  Peale  v.  U.S.,  325  F.Supp.  193  (1971).)   Sec- 
tion 8.311  of  the  Charter  proscribes  nonpartisan  political  activ- 
ity relating  to  City  and  County  offices  and  therefore  the  Hatch 
Act  would  have  no  application  to  this  question  even  for  those  City 
employees  whose  principal  employment  is  in  connection  with  federally 
funded  programs. 

In  Letter  Opinion  No.  73-172  dated  December  21,  1"973,  I 
reviewed  state  and  federal  cases  on  the  subject  of  political  activ- 
ity of  public  employees.   It  was  my  opinion  that  a  proposed  Charter 
amendment  prohibiting  officers  and  employees  from  becoming  a  can- 
didate for  public  office  without  first  resigning  would  be  uncon- 
stitutional on  the  basis  that  our  courts  V70uld  follow  the  California 
Supreme  Court  decisions  in  the  Fort,  Kinnear  and  Bagley  cases. 

Similarly,  in  the  subject  matter,  it  is  my  opinion  that  the 
courts  would  follow  the  precedent  established  in  the  California 
cases  discussed  above  and  hold  that  Section  8.311  of  the  Charter 
is  unconstitutional  for  overbreadth. 
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State  law  also  regulates  political  activity  of  public 
employees  including  employees  of  chartered  cities  and  counties. 
(§§3201-3206,  Govt.  Code;  see  also  Fort  v.  Civil  Service  Commis- 
sion, 61  Cal.2d  331,  340,  fn.  5.)   The  court  in  Bagley  held 


portion  of  that  lav;  (§3205)  unconstitutional  for  overbreadth 
but  the  remaining  sections  are  still  in  effect.  In  my  opinion 
the  political  activities  which  are  the  subject  of  your  request 
would  not  be  proscribed  by  the  applicable  portions  of  state  law. 

Very  truly  yours. 


THOMAS  H.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-55 


May  29:,  197^ 


Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Subject:   Budget  Estimates  Of  Superior  And 
Municipal  Courts;  Powers  Of  Mayor 
Relating  Thereto 

Dear  Mr.  Cooper: 

This  is  in  response  to  your  letter  of  May  14,  1974,  where- 
in you  request  my  opinion  on  the  following: 

(1) .   Should  the  annual  budget  estimates  prepared 
by  the  Superior  Court  and  the  Municipal 
Court  be  transmitted  by  the  Controller's 
office  to  the  Mayor  for  his  review  and  recom- 
mendation in  accordance  with  the  provisions 
of  Charter  Sections  3.100,  6.200  and  6.203 
or  should  such  budget  estimates  be  transmit- 
ted directly  to  the  Board  of  Supervisors? 

(2).   May  the  Mayor  veto  any  item  in  the  appropria- 
tion ordineince  which  relates  to  either  the 
Superior  Court  or  the  Municipal  Court  pursuant 
to  the  provisions  of  Charter  Section  6.2  06? 

In  Opinion  No.  6  4-8,  dated  May  11,  1964,  I  advised  that 
Section  69  of  the  Charter,  (now  sections  6.100,  6.200  and  6.203) 
insofar  as  it  provides  that  the  Mayor  may  reject  or  amend  budget 
estimates,  has  no  application  to  budget  estimates  submitted  by 
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the  Municipal  Court  for  equipment  and  supplies  and  that,  after 
these  estimates  have  been  consolidated  by  the  Controller  they 
must  be  forwarded  by  the  Mayor  to  the  Board  of  Supervisors  in 
the  amounts  submitted  by  the  court.   The  basis  of  my  conclusion 
in  said  Opinion  was  that  the  provisions  of  Sections  6  8073  and 
71002  of  the  Government  Code  prevailed  over  the  provisions  of 
Section  69  of  the  Charter.   Sections  68073  and  71002  of  the 
Government  Code  read  as  follows: 

" §  6  8  07  3.   Rooms  and  facilities  for  holding  court; 
exclusion  of  reporter's  equipment 

"In  each  county  the  board  of  supervisors  shall 
provide  suitable  rooms  for  holding  the  superior, 
municipal  and  justice  courts,  for  the  chambers  of 
the  judges  of  said  courts  and  for  court  attendants, 
together  with  sufficient  attendants,  heat,  light, 
furniture,  furnishings,  equipment,  stationery, 
supplies,  and  other  personal  property,  for  said 
rooms  and  chambers  and  for  the  transaction  of  the 
business  of  the  courts.   Prior  to  the  construction 
of  new  court  facilities,  the  board  of  supervisors 
shall  submit  proposed  plans  to  the  judge  or  judges 
of  the  affected  court  for  review  and  recommendation 
as  to  the  adequacy  and  standard  of  design  and  such 
review  and  recommendation  shall  not  be  disregarded 
without  reasonable  grounds. 

"If  the  board  of  supervisors  of  any  county  does 
not  provide  suitable  rooms  for  holding  the  superior, 
municipal  or  justice  courts,  for  the  chan\bers  of  the 
judges  of  said  courts  and  for  the  court  attendants, 
together  with  sufficient  attendants,  furniture,  fur- 
nishings, heat,  light,  equipment,  stationery,  supplies 
and  other  personal  property,  for  said  rooms  and 
chambers  and  for  the  transaction  of  the  business  of 
the  courts,  the  courts  or  the  judge  or  judges  of  such 
courts  may  direct  the  sheriff  of  the  county  to  provide 
the  same.   The  expenses  incurred  in  providing  the 
same,  certified  by  the  judge  or  judges  to  be  correct, 
are  a  charge  against  the  county  treasury,  and  shall  be 
paid  out  of  the  general  fund. 
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"This  section  shall  not  be  construed  as 
authorizing  the  county  to  supply  to  the  official 
reporters  of  the  courts  Stenograph,  Stenotype  or 
other  shorthand  machines;  nor  as  authorizing  the 
county  to  supply  to  the  official  reporters  of  the 
courts,  for  use  in  the  preparation  of  transcripts, 
typewriters,  transcribing  equipment,  supplies  or 
other  personal  property. " 

"§  71002.   Quarters;  services;  supplies.   The 
board  of  supervisors  shall  provide  suitable  quar- 
ters for  the  municipal  courts  and  justice  courts, 
including  heating,  lighting,  and  janitorial 
services,  and  shall  supply  them  with  furniture, 
books,  and  supplies  necessary  for  carrying  out 
their  duties,  including  supplies  and  equipment  for 
the  preparation  and  maintenance  of  duplicate  records 
of  the  court  or  a  division  of  the  court  when  sessions 
are  held  at  more  than  one  place." 

While  Opinion  No.  64-8  deals  solely  with  the  budget  esti- 
mates of  the  Municipal  Court  for  equipment  and  supplies,  you 
will  note  that  the  language  of  Section  68073  deals  also  v/ith 
the  Superior  Court  and,  as  does  Section  71002,  with  budget  items 
other  than  equipment  and  supplies.   Accordingly,  it  is  my  opinion 
that  the  conclusion  reached  in  that  Opinion  would  be  applicable 
in  the  present  instance  and  that  while  your  office  should  trans- 
mit the  budget  estimates  of  the  Superior  Court  and  the  Municipal 
Court  to  the  Mayor,  he  must  forward  said  estimates  to  the  Board 
of  Supervisors  without  change. 

Pursuant  to  the  same  authority,  it  is  my  opinion  that  the 
Mayor  may  not  veto  any  item  in  the  appropriation  ordinance  which 
relates  to  either  the  Superior  Court  or  the  Municipal  Court  by 
virtue  of  the  authority  vested  in  him  by  the  provisions  of  Sec- 
tion 6.20  6  of  the  Charter. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr.  John  J.  VJalsh 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Applicability  of  1974  Amendments 
to  the  Fair  Labor  Standards  Act 
to  the  Employees  of  the  City  and 
County  of  San  Francisco 

Dear  Mr.  Walsh: 

This  is  in  reply  to  your  request  for  my  opinion  as  to 
whether  or  not  the  provisions  of  the  Fair  Labor  Standards  Act 
(hereinafter  FLSA)  ,  as  amended  by  P.L.-  93-259  effective  May  1, 
1974,  are  applicable  to  the  employees  of  the  City  and  County  of 
San  Francisco.   You  raise  the  question  because  some  provisions 
of  our  Charter,  particularly  in  the  area  of  overtime,  are  con- 
trary to  the  provisions  of  the  FLSA  on  the  same  subject. 

Pursuant  to  P.L.  93-259  the  FLSA  is  applicable  to  employers 
or  any  person  acting  directly  or  indirectly  in  the  interest  of  an 
employer  in  relation  to  an  employee  and  includes  a  public  agency. 
(FLSA  §3(d).) 

All  employees  of  a  public  agency  are  covered  except  those 
not  subject  to  local  civil  service  laws  v;ho  hold  elective  office 
or  are  on  the  personal  staff  of  such  an  office  holder,  are  imme- 
diate advisers  to  him,  or  are  appoiiited  by  him  to  serve  on  a 
policy  making  level.   (FLSA  §3 (a) (2) (c) (i)  et  seq.)   Also  ex- 
cluded from  coverage  of  the  Act  are  employees  employed  in  a  bona 
fide  executive,  administrative,  or  professional  capacity. 
(§13(a)(l).) 


« 
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A  public  agency  is  defined  as  the  government  of  a  state 
or  political  subdivision  thereof.   (FLSA  §3(x).) 

Section  3(s)  of  the  FLSA  defines  enterprises  engaged  in 
commerce  and  then  states  that  "the  employees  of  an  enterprise 
which  is  a  public  agency  shall  for  the  purposes  of  this  sub- 
section be  deemed  to  be  employees  engaged  in  corranerce,  or  in 
the  production  of  goods  for  commerce,  or  employees  handling, 
selling,  or  other^<7ise  working  on  goods  or  materials  that  have 
been  moved  in  or  produced  for  commerce." 

It  is  apparent  that  Congress,  by  the  enactment  of  P.L. 
93-259  based  on  the  commerce  powers,  has  intended  to  occupy  this 
particular  field  of  minimum  wages  and  raaximum  hours  with  regard 
to  public  employees. 

The  issue  of  conflicting  federal  and  state  lav/s  is  sum- 
marized as  follows  in  16  Aiii.Jur.2d,  Constitutional  Law,  Section 
55;  

"since  laws  enacted  in  pursuance  of  the 
Federal  Constitution  are  given  supreme  status 
by  the  terras  of  the  Constitution  itself,  it 
follows  that  such  federal  laws  control  the  con- 
stitutions and  laws  of  the  states,  and  cannot 
be  controlled  by  them.   State  laws  are  always 
subordinate,  and  federal  laws,  enacted  pursuant 
to  the  Constitution,  are  alv/ays  paramount;  hence, 
a  state  lav;  is  void  if  contrary  to  a  valid  act 
of  Congress,   And  Congress  may,  v/ith  the  support 
of  the  supremacy  clause,  declare  state  regula- 
tions inapplicable  to  federal  government  activity, 

"The  United  States  Supreme  Court  has  said 
that  since  the  powers  exercisable  by  the  United 
States  may  not  be  exercised  throughout  the  nation 
by  any  one  state,  it  is  necessary  for  uniformity 
that  the  laws  of  the  United  States  be  dominate 
over  those  of  any  state," 

The  same  is  true  if  it  is  a  local  ordinance,  regulation 
or  charter  provision  which  conflicts  with  the  valid  act  of  Con- 
gress.  (City  of  San  Diego  v.  Van  Winkle  (1945)  69  Cal.App.2d 
237,  245.1 
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In  1966,  the  FLSA  was  amended  by  Congress  and  extended 
minimum  wage  and  maximum  hours  coverage  to  schools  and  hospitals 
operated  by  the  states  and  their  political  subdivisions.   The 
State  of  Maryland,  later  joined  by  tv^enty- seven  other  states, 
challenged  the  validity  of  this  extended  coverage  on  the  grounds 
that  the  action  so  taken  was  beyond  the  scope  of  Congress   com- 
merce power. 

In  affirming  the  lower  court's  determination  refusing  legal 
relief,  the  U.  S.  Supreme  Court,  in  Maryland  v.  v:irtz  (1968)  392 
U.S.  183,  20  L„Edc2d  1020,  88  S.Ct.  YDT/,"Treld,  inter  alia,  that 
labor  conditions  in  schools  and  hospitals  can  affect  commerce 
inasmuch  as  said  institutions  are  major  users  of  goods  imported 
from  other  states,  that  strikes  and  work  stoppages  by  employees 
of  schools  and  hospitals  interrupt  and  burden  the  free  flow  of 
goods  across  state  lines,  and  that  the  FLSA  only  establishes 
minimum  wages  and  maximum  hours  of  work  v;ithout  paying  overtime 
and  does  not  otherv/ise  affect  the  way  in  vzhich  the  local  public 
entity  performs  its  functions  and  duties.   The  Court  concluded 
that  under  these  circumstances  the  1966  amendments  to  the  FLSA 
were  a  valid  exercise  of  the  commerce  powers  by  Congress. 

The  1974  amendments  to  the  FLSA  go  one  step  further  and 
extend  the  aforementioned  protections  to  all  nonsupervisory 
employees  of  federal,  state  and  local  governments.   The  reason- 
ing for  said  inclusion  is  contained  in  Section  3(s)  of  the  FLSA, 
supra ,  and  is  strikingly  similar  to  the  language  used  by  the 
Supreme  Court  in  Maryland  v.  Wirtz. 

At  the  present  time  I  am  unav^are  of  any  legal  challenges 
to  the  application  of  the  provisions  in  question  to  local  govern- 
ments.  Under  these  circumstances,  you  are  advised  that  in  my 
opinion  the  minimum  v;age  and  maximum  hour  provisions,  as  con- 
tained in  the  1974  amendments  to  the  FLSA,  are  applicable  to  the 
employees  of  the  City  and  County  of  San  Francisco  and  supersede 
Charter  provisions  to  the  concrary. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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May  31,  1974 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  Calif.   9^103 

Subject:  Police  Department  Employee; 
Disciplinary  Procedures  for 
Membership  in  American  Nazi  Party 

Dear  Chief  Scott: 

On  April  18,  1974,  you  advised  that  a  Junior  Clerk 
Typist  assigned  to  duty  In  the  General  Office  and  Permit 
Bureau  had  publicly  demonstrated  her  membership  by  appearing 
at  public  meetings  of  the  Board  of  Education  in  the  uniform 
of  the  National  Socialist  Party.  You  note  in  your  letter 
that  the  employee's  work  has  been  adequate  and  that  she  has 
no  problems  in  her  relations  with  other  employees  or  super- 
visors. 

You  ask  whether  the  Police  Commission  may  hold  a  hear- 
ing to  determine  whether  this  employee's  membership  in  the 
National  Socialist  Party  has  brought  such  discredit  to  the 
Police  Department  as  to  justify  dismiscal  proceedings  against 
the  employee.   The  Police  Coranlsslon  does  not  have  jurisdic- 
tion to  conduct  a  hearing  intended  to  determine  whether  there 
is  sufficient  cause  for  dismissal  proceedings.  Pursuant  to 
Section  3.530  of  the  Charter  all  civilian  employees  of  the 
Police  Department  are  part  of  the  Police  Department  and  under 
the  management  of  the  Police  Commission.   Furthermore, 
pursuant  to  Section  8.343  of  the  Charter,  the  Police  Commis- 
sion is  the  proper  body  to  hear  dismissal  proceedings  brought 
against  all  personnel,  including  civilian  employees.  Thus 
the  question  is,  may  an  employee  be  dismissed  for  cause 
pursuant  to  Section  8.343  of  the  Charter  where  it  is  shown 
that  the  employee  is  a  member  of  the  National  Socialist  Party, 
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iililligiai:: 

provides:     ^^oceaures  of  the  Police  Department.  That  rule 

"Any  breach  of  the  peace,  neglect  of  dutv 

ber:?ther  Sith?^  ^""'^i  °"  ^^^  pa"'or'anr^4n,. 
to  subvert  rtll     S""  ^i^^^^^  the  state  which  tends 
of  hho  SfL^  ^°°^   °'''^^^»  efficiency  or  discipline 
?L^  department  or  which  reflects  discredit  uoon 

nr!.  w?^f'?^"*'  °5  ^"y  °^^°^^^^  thereof  o?  that  is 
prejudicial  to  the  efficiency  and  discipline  of  th*» 
department  though  such  offenses  are  Sot  sSlcific- 
dirL'^halfbr.  ''?h'°"2  ^"  these^LJes  ISdIroc;. 
aures  shall  be  considered  unofficerlike  conduct 
triable  and  punishable  by  the  Board."   «=°"^"ct 

Cle?k^?vDist'nl^hf  ^"^  'k^'  ^y^^^^  demonstration  by  a  Junior 

65  C  o/?r^^|7  ^'  Washington  Township  Hospital  Distrir^, 

a  -cimpellinS'  nuhl f^e  California  Supreme  Court-h^ld-Th;t  only 
«  compeiiing  public  interest  can  justify  the  imDORfM-on  ^f 

add  Mona?l°"  '"'  Political  activities  of%ub!lc"^S;  oyeeMnd 
?hf„  i    '■''  fy   pennlsslble  restrictions  must  not  be  broader 
the-pu'Sfir^^^^^e'"  """"^  '"^  '"^=^^-^  an3°i„^:g^!?^'|| 
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The  regulation  involved  here  which  proscribes  conduct 
that  brings  "discredit"  upon  the  department  without  regard  to 
the  effect  on  the  efficiency  and  integrity  of  the  Police  Ser- 
vice is  overly  broad.   See  also  Bekiaris  v.  Board  of  Educa- 
tion of  City  of  Modesto.  6  C.3d  575  (1972)  holding  that  a 
teacher  could  not  be  dismissed  because  of  dissatisfaction 
with  his  political  activities  including  an  appearance  before 
the  city  counsel  on  behalf  of  the  Peace  and  Freedom  Party  and 
letters  to  the  editor,  Adcock  v.  Board  of  Education  10  C.3d 
60  (1973)  holding  that  school  could  not  transfer  a  teacher  be- 
cause of  his  criticism  of  school  policies;  Pickering  v.  Board 
of  Education,  391  U.S.  563  (1968),  and  L.A,  Teachers  Union  v. 
L.A.  City  Board  of  Education,  71  C.2d  551  (1969)  invalidating 
a  school  rule  prohibiting  school  district  employees  to  circu- 
late a  petition  relating  to  financing  of  public  education 
during  duty-free  lunch  periods.   Compare  with  Norton  v.  City 
of  Santa  Ana.  15  C.A.3d  419  (1971),  upholding  dismissal  of 
police  officer  for  violation  of  regulations  prohibiting,  inter 
alia,  acts  which  subvert  the  good  order  and  discipline  of  the 
department  and  destructive  criticism  which  tends  to  Interfere 
with  the  reasonable  management  and  discipline  of  the  depart- 
ment. The  court  held  that  the  regulations  were  no  broader 
than  required  to  preserve  the  integrity  and  efficiency  of  the 
department.   See  also  Phillips  v.  Adult  Prob.  Dept..  City  and 
County  of  San  Francisco,  491  F  2d  951  (1974)  in  which  the 
court  recognized  the  government's  interest  in  "maintaining  the 
high  level  of  service  by  assuring  the  efficiency  of  the 
employees  in  the  performance  of  their  tasks".  The  court  up- 
held a  regulation  prohibiting  an  employee  to  post  in  his 
office  a  poster  favorably  depicting  persons  who  were  fugitives 
from  justice.  The  court  found  an  impairment  of  the  employees 
effectiveness  as  a  probation  officer  and  of  his  ability  to 
work  with  other  employees  who  were  offended  and  became  hostile 
due  to  the  poster. 
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It  must  be  concluded,  then,  that  absent  a  showing  that 
the  employee's  off  duty  political  activities  substantially 
impaired  the  efficiency  and  integrity  of  either  the  depart- 
ment or  the  employee,  the  employee  may  not  be  disciplined  for 
those  activities. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-58 


June  6,  1974 


Mr.  Frank  R.  Quinn 

Registrar  of  Voters 

Room  15  5  City  Hall 

San  Francisco,  California  94102 

Subject:   Recall  of  Member  of  Board  of  Education 

Dear  Mr.  Quinn: 

This  is  in  response  to  your  letter  of  May  24,  1974, 
wherein  you  advise  that  it  is  your  understanding  that  a  peti- 
tion seeking  the  recall  of  a  member  of  the  Board  of  Education 
is  presently  being  circulated  throughout  the  City  and  County. 
You  also  advise  that,  to  date,  no  copy  of  the  text  of  the 
petition  and  names  and  addresses  of  proponents  has  been  filed 
in  your  office.   With  respect  to  the  foregoing,  you  now 
request  my  opinion  as  follows: 

1.  Would  any  signatures  secured  by  the 
proponents  prior  to  the  filing  of  a  copy 
of  the  text  of  the  petition  and  the  names 
of  proponents  with  your  office  be  invalid? 

2.  If  no  such  text  and  names  are  filed  with 
your  office  prior  to  presentation  of  a 
petition  to  your  office  for  verification 
of  signatures,  should  you  refuse  to  accept 
such  petition? 

The  controlling  law  with  respect  to  recall  of  a  member 
of  the  Board  of  Education  of  the  San  Francisco  Unified  School 
District  is  set  forth  in  the  Education  Code  (Sections  1131-1154) 
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and  the  City  and  County  Charter.   (Sections  5.100,  9.100- 
9.115.)   Where  any  conflict  exists  between  the  provisions  of 
the  Education  Code  sections  and  the  Charter  sections,  the 
Charter  provisions  prevail.   (Education  Code,  Sec.  1131, 
Charter,  Sees.  9.103,  9.109.)   Section  1132  of  the  Education 
Code  provides  that  before  any  signatures  are  obtained  to  a 
recall  petition,  a  copy  of  the  text  of  the  petition  and  the 
name  and  address  of  at  least  one,  but  not  more  than  five, 
proponents  shall  be  filed  with  the  County  Clerk,  and  the 
recall  proceedings  shall  be  deemed  to  be  pending  from  the  date 
of  such  filing.   The  petition  must  be  filed  with  the  County 
Clerk  for  verification  of  signatures  within  six  months  after 
the  date  on  which  a  copy  of  the  text  of  the  petition  was  filed. 
(Education  Code,  Sees.  1132,  1139.)   Section  9.108  of  the 
Charter  provides  that  a  petition  demanding  the  recall  of  any 
member  of  the  Board  of  Education  of  the  San  Francisco  Unified 
School  District  shall  be  filed  with  the  Registrar.   Applying 
the  rule  that  the  Charter  provisions  prevail  over  conflicting 
provisions  of  the  Education  Code,  it  would  appear  that  a  copy 
of  the  text  of  the  petition  and  names  and  addresses  of  pro- 
ponents must  be  filed  with  the  County  Clerk  before  any  signa- 
tures are  obtained  to  the  petition  but  that  after  circulation 
for  signatures,  the  petition  must  be  filed  with  the  Registrar 
for  verification  of  signatures  and  that  said  filing  with  the 
Registrar  must  take  place  within  six  months  of  the  date  of  the 
filing  of  a  copy  of  the  text  of  the  petition  and  names  and 
addresses  of  proponents  with  the  County  Clerk. 

After  receipt  of  your  letter,  a  proponent  of  the  recall 
petition  contacted  this  office  and  advised  that  a  copy  of  the 
notice  of  intention  to  circulate  a  recall  petition  had  been 
filed  with  the  Clerk  of  the  Board  of  Supervisors  on  April  5, 
1974,  pursuant  to  the  provisions  of  Section  27504  of  the 
Elections  Code.   (Section  27504  of  the  Elections  Code  deals  with 
the  recall  of  municipal  officers.)   The  Clerk  of  the  Board  of 
Supervisors  has  advised  that  such  information  is  correct  and  has 
furnished  this  office  with  a  copy  of  said  notice  as  filed  on 
April  5,  19  74.   The  notice  recites  that  it  was  prepared  pursuant 
to  Section  2  75  04  of  the  Elections  Code  and  contains  the  text  of 
the  petition  and  the  names  (but  not  the  addresses)  of  five 
proponents.   Thus  it  would  appear  that  the  basic  question  is 
whether  the  filing  of  a  notice  of  intention  to  circulate  a  recall 
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petition  with  the  Clerk  of  the  legislative  body  pursuant  to 
Section  27504  of  the  Elections  Code  satisfies  the  requirement 
of  Section  1132  of  the  Education  Code  that  a  copy  of  the  text 
of  a  recall  petition  and  the  names  and  addresses  of  at  least 
one,  but  no  more  than  five,  proponents  be  filed  with  the  County 
Clerk. 

It  is  well  established  that  the  laws  relating  to  initia- 
tive, referendum  and  recall  are  to  be  liberally  construed  so  as 
to  promote  the  purposes  for  which  they  were  enacted.   (Ley  v. 
Dominguez,  212  Cal.  587.)   Technical  mistakes  in  initiative, 
referendum  or  recall  petitions  should  not  defeat  the  exercise 
by  the  people  of  a  power  they  have  reserved  unto  themselves. 
(Ley  V.  Dominguez,  supra;  Gerth  v.  Dominguez,  1  Cal. 2d  239.) 
On  the  other  hand,  a  petition  which  indicates  no  attempt  to  com- 
ply with  the  applicable  law  in  all  of  its  important  requirements 
is  invalid.   (Muehleisen  v.  Forward,  4  Cal. 2d  17;  Wallace  v. 
Board  of  Trustees,  116  Cal.App.  82.)   A  petition  v\?hich  substan- 
tially complies  with  the  requirements  of  the  statutes  under 
which  it  is  drafted  has  been  held  valid.   (Worth  v.  Downey, 
74  Cal.App.  436,  439;  Facundas  v.  Curtis,  34  Cal.App.  752.) 
As  stated  in  Standstoe  v.  Atchison,  T. &  S.F.Ry.  Co.,  28  Cal.App. 
2d  215: 

"In  the  absence  of  an  intention  to  mislead, 
a  substantial  compliance  with  the  charter  require- 
ment is  sufficient.  .  .  .   'When,  therefore,  there 
is  no  evident  intention  to  mislead,  but  a  bona  fide 
attempt  to  comply  with  the  law,  the  notice  is 
sufficient  in  the  absence  of  any  evidence  that  it  did 
in  fact  mislead.'"   (28  Cal.App.  2d  215,  223.) 

In  the  present  instance,  there  is  no  evidence  of  an  inten- 
tion on  the  part  of  the  proponents  to  mislead.   To  the  contrary, 
the  evidence  indicates  a  bona  fide  attempt  to  comply  with  the 
law,  but  somewhat  misdirected.   Technically,  the  proponents  have 
not  met  all  of  the  requirements  of  the  statutes  relating  to  the 
recall  of  a  member  of  the  Board  of  Education  of  the  San  Francisco 
Unified  School  District.   However,  they  did  file  notice  on 
April  5,  1974,  with  an  officer  of  the  City  and  County  of  their 
intention  to  circulate  a  petition  to  recall  a  member  of  the  Board 
of  Education  thus  establishing  the  commencement  date  of  the 
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six  month  circulation  period.   In  view  of  the  rule  of  liberal 
construction  to  validate  recall  proceedings,  it  is  my  opinion 
that  the  petition  herein  substantially  satisfies  the  require- 
ments of  Section  1132  of  the  Education  Code,  and  that  the 
notice  of  intention  filed  with  the  Clerk  of  the  Board  of  Super- 
visors on  April  5,  1974,  should  be  treated  as  if  it  were  a  copy 
of  the  text  of  the  petition  and  names  and  addresses  of  pro- 
ponents filed  with  the  County  Clerk  on  that  date.   Accordingly, 
in  response  to  your  specific  questions,  it  is  my  opinion  that 
only  those  signatures,  if  any,  secured  by  the  proponents  prior 
to  April  5,  19  74,  would  be  invalid,  and  that  you  should  not 
refuse  to  accept  the  petition  if  it  is  presented  to  your  office 
for  verification  of  signatures  within  six  months  of  April  5, 
1974. 

In  closing,  I  would  suggest  that  the  proponents  herein 
be  contacted  and  offered  an  opportunity  to  file  a  copy  of  the 
text  of  the  petition  and  the  names  and  addresses  of  at  least 
one,  but  not  more  than  five,  sponsors  with  the  County  Clerk  in 
order  that  the  record  in  this  proceeding  be  correct.   (See: 
Gerth  v.  Dominguez,  supra,  at  page  244.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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June  11,  1974 


Mr.  S.  M.  Tatarian 
Director  of  Public  Works 
260  City  Hall 
San  Francisco,  GA   94102 

Subject:   Sewage  Disposal  Service  Contract,  Hunter's  Point  Naval 
Shipyard 

Dear  Mr.  Tatarian: 

This  responds  to  your  request  for  an  opinion  as  to  whether 
the  Hunter's  Point  Naval  Shipyard  is  responsible  for  the  payment 
of  the  sewage  service  charge  provided  for  in  Article  4.2  of  the 
Public  VJorks  Code. 

The  City  is  presently  receiving  and  testing  the  Hunter's 
Point  Shipyard  sewage  pursuant  to  a  contract  authorized  by  the 
Board  of  Supervisors  and  signed  by  the  Mayor  on  June  23,  1956. 


City  also  agreed,  at  its  own  expense,  to  furnish,  install, 
and  maintain  all  facilities  required  to  render  the  service.   In 
return  the  City  is  compensated  by  a  formula  established  in  Section 
7  of  the  Special  Provisions.   This  formula  does  not  allow  the 
inclusion  of  the  sev/age  service  charge.   The  contract  provides  for 
review  of  the  rates  upon  written  request.   (See  Special  Provisions, 
Section  7(b)). 

The  rate  of  compensation  is  set  by  contract.   The  contract 
does  not  allow  for  unilateral  modification  of  the  rates  by  the 
subsequent  Article  4.2  of  the  Public  V/orks  Code.   If  the  rates 
are  to  be  adjusted  for  the  sewage  service  charges,  it  should  be 
done  upon  v;ritten  request  as  provided  by  the  contract. 
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Accordingly,    you   are   advised    that  Hunter's   Point   I^aval 
Shipyard   cannot   be   Iield    responsible   for   the   sewer   service   charge 
witliout  modification   of    the  contract,    pursuant    to  which   service 
is   being   rendered. 


Very  truly  yours , 


THOMAS  M.  O'COMNOR 
City  Attorney 


Letter  Opinion  No.  7^-60 


June  12,    1974 


The  Honorable  Dianne  Feinstein,  President 

Board  of  Supervisors 

235  City  Hail 

San  Francisco,  CA  94102 

Subject:   Conflict  of  Interest  Where  Member 

of  Board  of  Supervisors  Would  Serve 
on  Bicentennial  Board  of  Directors 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  question  as  to  whether 
there  could  exist  a  conflict  of  interest  between  your  ser- 
vice as  a  director  of  the  Bicentennial  Board  while  serving 
as  a  member  of  the  Board  of  Supervisors. 

I  have  reviewed  the  Articles  of  Incorporation  of 
San  Francisco  Twin  Bicentennial,  Inc.  (endorsed  and  filed 
in  the  office  of  the  Secretary  of  State  of  the  State  of 
California).   Article  III,  Organization,  provides  that 
the  corporation  is  organized  under  the  General  Nonprofit 
Corporation  Law  of  the  State  of  California.   Article  VI, 
Members ,  states  that  the  President  of  the  Board  of  Super- 
visors  of  the  City  and  County  of  San  Francisco  shall  be 
a  member  of  the  corporation.   Article  VIII,  Nonprofit 
Corporation,  states: 

"This  corporation  is  not  organized  nor 
shall  it  be  operated  for  pecuniary  gain  or 
profit,  and  it  does  not  contemplate  the  dis- 
tribution of  gains,  profits  or  dividends  to 
its  members  and  is  organized  solely  for  non- 
profit purposes.   The  property,  assets. 
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profits  and  net  income  of  the  corporation 
are  irrevocably  dedicated  to  educational 
and  charitable  purposes,  and  no  part  of  the 
profits  or  net  income  of  this  corporation 
shall  ever  inure  to  the  benefit  of  any  direc- 
tor, officer  or  member  or  to  the  benefit  of 
any  private  shareholder  or  individual, 

"On  the  dissolution  or  winding  up  of 
this  corporation,  its  assets  remaining  after 
payment  of,  or  provisions  for  payment  of, 
all  debts  and  liabilities  of  this  corpora- 
tion shall  be  distributed  to  the  City  and 
County  of  San  Francisco," 

This  office  provided  a  review  of  the  Governmental 
Conflict  of  Interests  Act  (Section  3600  et  seq.  of  the 
Government  Code),  which  became  effective  January  1,  1974, 
for  the  guidance  of  the  members  of  the  Board  of  Supervisors, 
I  am  attaching  a  copy  of  Letter  Opinion  r!^73-174,  dated 
December  26,  1973,  and  direct  your  attention  particularly 
to  pages  2,  3  and  4  thereof. 

As  an  elected  official,  you  are  included  within  the 
definition  of  a  "public  official,"  defined  as  "any  elective 
or  appointive  officer  of  any  public  agency."   [Government 
Code  Section  3610(h),]   Government  Code  Section  3625  pro- 
vides, in  part: 

"(a)   No  official  shall  have  economic  inter- 
ests which  are  in  substantial  conflict  with 
the  proper  exercise  of  his  official  duties 
and  powers. 

"(b)   No  public  official  shall  participate 
in,  or  in  any  way  attempt  to  influence, 
governmental  action  or  decisions  relating 
to  any  matter  within  the  responsibilities 
of  his  agency  in  which  he  knows  or  has 
reason  to  believe  he  has  an  economic 
interest. 
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"(c)  An  official  has  an  economic  interest 
in  a  matter  if  the  action  or  decision  will 
have  a  material  economic  effect  on: 

"(1)  Any  business  entity  in  which  the  pub- 
lic official  has  a  direct  or  indirect 
investment  worth  more  than  one  thousand 
dollars  ($1,000); 

"(2)  Any  real  property  in  which  the  public 
official  has  a  direct  or  indirect  interest 
worth  more  than  one  thousand  dollars  ($1,000); 

"(3)  Any  source  of  income,  loans  or  gifts 
aggregating  two  hundred  fifty  dollars  ($250) 
or  more  in  value  received  by  or  promised  to 
the  public  official  within  12  months  prior 
to  the  time  when  the  action  is  taken  or  deci- 
sion made, 

"(4)  Any  business  entity  in  which  the  public 
official  is  a  director,  officer,  partner, 
trustee,  employee,  or  holds  any  position  of 
management, 

"For  purposes  of  this  section,  indirect 
investment  or  interest  means  any  investment 
or  interest  owned  by  the  spouse  or  dependent 
children  of  the  public  official,  by  an  agent 
on  his  behalf,  by  any  business  entity  con- 
trolled by  the  public  official  or  by  a  trust 
in  which  he  has  a  substantial  economic  inter- 
est. A  business  entity  is  controlled  by  a 
public  official  if  the  public  official, 
agents,  spouse  or  dependent  children,  possess 
more  than  50  percent  of  the  ownership  interest 
in  the  entity,  A  public  official  has  a  sub- 
stantial economic  interest  in  a  trust,  when 
the  official,  his  spouse  or  dependent  children 
have  a  present  or  future  interest  worth  more 
than  one  thousand  dollars  ($1,000)," 
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In  view  of  the  prohibition  in  the  Articles  that 
the  property,  assets,  profits  or  net  income  of  the 
San  Francisco  Twin  Bicentennial,  Inc.,  shall  never 
inure  to  the  benefit  of  any  director,  officer,  member 
or  other  individual,  it  does  not  appear  that  you  would 
have  an  "economic  interest"  in  substantial  conflict 
with  the  exercise  of  your  official  duties  as  a  member 
of  the  Board  of  Supervisors  within  the  meaning  of 
Government  Code  Section  3625. 

You  are  thus  advised  that  your  position  as  a 
director  of  the  San  Francisco  Twin  Bicentennial,  Inc., 
does  not  necessarily  conflict  with  your  obligations  as 
a  member  of  the  Board  of  Supervisors.   However,  should 
the  factual  situation  present  itself  where  you  have  rea- 
son to  believe  that  your  service  as  a  director  of  the 
corporation  is  in  conflict  with  your  duties  as  a  member 
of  the  Board  of  Supervisors,  I  will  attempt  to  advise 
you  in  order  that  you  may  comply  with  the  provisions  of 
the  Governmental  Conflict  of  Interests  Act. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-61 


June  18,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Section  5.40  of  the  San  Francisco  Adninistrative  Code 

Task  Force  on  Noise  Control 
Dear  Mr.  Dolan: 

You  asked,  on  behalf  of  Supervisor  von  Beroldingen,  whether 
the  Task  Force  on  Noise  Control  could  seek  funds  from  industrial 
firms  and  individuals  as  well  as  from  public  interest  organizations 
and,  further,  whether  funds  could  be  accepted  if  they  were  designated 
for  a  specific  purpose  by  the  donor. 

Section  1.101  of  the  Charter  states  that  the  City  and  County 
of  San  Francisco  may 

"...  receive  bequests,  gifts  and  donations  of 
all  kinds  of  property  in  fee  simple,  or  in  trust 
for  charitable  and  other  purposes;  ..." 

Section  2.101  vests  all  powers  of  the  City  and  County  in 
the  Board  of  Supervisors  except  such  powers  as  are  reserved  to 
the  people  or  are  delegated  to  other  officials,  boards  or  commis- 
sions by  the  Charter.   In  enacting  Section  5.40  of  the  Administra- 
tive Code,  the  Board  of  Supervisors  provided  that  the  Task  Force 
on  Noise  Control  "shall  seek  funds  from  public  and  private  agencies 
to  carry  out  its  functions,  including  staffing  and  research." 

There  is  no  expression  of  intent  to  limit  the  search  for 
funds  to  public  agencies  and  public  interest  organizations,  charitable 
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foundations  and  the  like  contained  in  Section  5.40  of  the  Admin- 
istrative Code. 

Indeed,  the  only  limitations  which  would  be  imposed  on 
the  acceptance  of  funds  would  be  those  imposed  by  Section  5.40 
itself,  viz.  ,   that  such  funds  be  used  to  staff  the  Task.  Force 
or  be  used  either  in  its  research  or  in  its  performance  of  the 
four  functions  and  purposes  enumerated  by  Section  5.40,  to  wit: 
(1)   performance  of  liaison  functions  among  branches  of  city 
government,  independent  authorities,  and  state  and  federal  agencies 
operating  within  the  City  and  County,  and  between  City  and  County 
government  and  the  business  community  to  recommend  means  for 
cooperation  between  public  agencies  and  private  enterprise  to 
make  San  Francisco  quieter;  (2)   to  undertake  a  comprehensive 
survey  of  noise  in  the  City  and  County;  (3)   to  maintain  super- 
vision of  noise  conditions  in  the  City  and  County;  and  (4)   to 
submit  a  report  of  its  findings  and  recommendation  pertaining  to: 
the  kinds  of  leadership  which  the  City  and  County  should  provide 
in  ridding  itself  of  noise  problem,  standards  by  which  noise  limits 
may  be  set,  means  for  preventing  new  noise  sources  and  means  for 
effective  acoustical  designs  to  be  adopted  in  public  and  private 
development. 

In  ansvjer  to  your  second  question:  whether  funds  can  be 
accepted  if  they  are  designated  by  the  donor  for  a  specific  purpose, 
the  answer  is  affirmative  so  long  as  such  purpose  does  not  conflict 
with  the  above  mentioned  four  functions  and  purposes  assigned  to 
the  Task  Force. 

Note,  however,  that  the  Task  Force  on  Noise  Control  is 
empowered  to  seek  funds  by  Section  5.40.   It  is  not  a  board  or 
commission  of  the  City  and  County.   Because  of  that  fact,  the 
acceptance  of  funds  is  a  function  of  the  Board  of  Supervisors. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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June  19,  1974 


Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:   Applicability  of  License  Fees  for  Parkraerced 
Developments 

Dear  Mr.  Tatarian: 

This  is  in  response  to  your  request  for  my  opinion  as 
to  whether  or  not  the  license  fees  set  forth  in  Sections  86 
and  160,  Article  2,  Part  III  of  the  San  Francisco  Code  (relating 
to  apartment  houses  and  hotels)  were  properly  applicable  to  the 
Parkraerced  project  during  the  period  when  it  was  owned  by 
Metropolitan  Life  Insurance  Company.   The  Parkraerced  project 
since  has  been  sold  to  parties  who  are  not  "insurers". 

Beginning  in  1940,  incorporated  life  insurers  were 
expressly  authorized  by  the  California  Legislature  to  invest 
in  "comprehensive  moderate  cost  housing  projects".   Insurance 
Code  Section  1160.1,  et  seq.   Metropolitan  Life  Insurance 
Company  owned,  operated  ana  managed  the  Parkraerced  project 
pursuant  to  this  authorization. 

Under  a  literal  reading  of  Article  XIII,  Section  14  4/5 
of  the  California  Constitution,  and  particularly  subsection 
(f)  thereof,  insurers,  by  reason  of  a  gross  premiums  tax  paid 
to  the  State,  are  immune  from  all  county  and  municipal  taxes 
and  licenses  upon  such  insurers  and  their  property,  with  cer- 
tain exceptions  in  the  form  of  expressly  permitted  taxes.   That 
Section  reads  in  pertinent  part: 

"(f)   The  tax  imposed  on  insurers  by  this 
section  is  in  lieu  of  all  other  taxes  and  licenses. 
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state,  county,  and  municipal,  upon  such  insurers 
and  their  property,  except: 

(1)   Taxes  upon  their  real  estate."  *  *  * 

The  subject  license  fees  do  not,  of  course,  qualify  as 
taxes  upon  real  estate. 

Although  the  immunity  of  insurers  from  taxes  and  licenses 
(other  than  those  expressly  permitted)  would  appear,  under  a 
literal  reading  of  the  above  section,  to  be  absolute,  the  courts 
have  read  certain  qualifications  into  this  and  similar  "in  lieu" 
provisions.   Hence,  the  California  courts  have  suggested  that 
regulatory  license  fees  might  not  be  included  within  the  ambit 
of  "taxes  and  licenses"  embodied  in  the  "in  lieu"  section  appli- 
cable to  banks.   Citrus  Belt  S.  &  L.  Assn.  vs.  Franchise  Tax 
Board  (1963)  218  Cal.App.2d  584.   Most  authorities  would  agree 
that  the  "in  lieu"  prohibition  against  county  and  municipal 
taxes  would  not  apply  to  the  extent  the  insurer  or  bank  is 
engaged  in  an  ultra  vires  business  activity.   First  National 
Bank  of  Santa  Fe  vs.  Commissioner  of  Revenue  (1969)  460  P. 2d 
64,  appeal  dismissed,  397  U.S.  661  (1970).   ^A  Delaware  case 
has  held  that  an  "in  lieu"  provision  similar  to  Article  XIII, 
Section  14  4/5  immunized  the  insurer  from  city  taxes  only  to 
the  extent  the  insurer's  activity  constituted  the  transaction 
of  an  insurance  business  per  se .   Continental  American  Life 
Insurance  Company  vs.  City  of  Wilmington  (1970)  273  A. 2d  277 . 

In  the  present  case,  however,  there  has  been  a  longstand- 
ing administrative  interpretation  of  the  above  cited  provisions 
which  immunized  the  "comprehensive  moderate  cost  housing  project" 
commonly  known  as  Parkmerced  from  the  subject  license  fees. 
This  administrative  interpretation  is  consistent  with  a  literal 
reading  of  Article  XIII,  Section  14  4/5.   I  find  no  California 
authority  expressly  permitting  the  subject  license  fees  to  be 
applied  to  a  "comprehensive  moderate  cost  housing  project" 
owned  and  operated  by  an  incorporated  life  insurance  company. 

Accordingly,  it  is  my  opinion  that  the  subject  license 
fees  cannot  retroactively  be  collected  for  the  period  during 
which  Metropolitan  Life  Insurance  Company  was  the  owner  and 
operator  of  this  project.   The  new  owners,  who  are  not  "insurers 
within  the  meaning  of  Article  XIII,  Section  14  4/5,  are  naturally 
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liable  for  license  fees  accruing  after  they  became  the  owners 
and  operators  of  the  project. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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June  25,  1974 


Hon.    John  J,    BarlDagelata 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9^102 

Subject:   Initiative  Charter  Amendment;  Time 
Limitation  for  Submission  and 
Verification  of  Petitions  Relating 
Thereto 

Dear  Supervisor  Barbagelata: 

This  is  in  response  to  your  letter  of  Jime  24,  1974, 
wherein  you  request  v;ritten  confirmation  of  your  understanding 
with  respect  to  certain  procedural  matters  relating  to  the  sub- 
mission and  verification  of  initiative  charter  amendment 
petitions. 

Initially,  you  advise  that  it  is  your  \mderstanding 
that  the  ninety  (90)  day  minimum  requirement  for  the  submission 
of  a  petition  for  charter  amendment  is  not  applicable  according 
to  opinions  of  the  Attorney  General, 

Section  3^^60  of  the  Government  Code  provides,  in  part, 
that:   "Petitions  for  the  submission  of  any  amendment  .  ,  ,  of 
a  charter  shall  be  filed  v^ith  the  governing  body  of  the  ,  ,  , 
city  and  county  not  less  than  90  days  prior  to  a  statewide  general 
election  and  not  more  than  one  year  after  the  date  of  the  first 
signature  affixed  thereto," 

In  1953  the  Attorney  General  advised  that  a  petition 
for  a  charter  amendment  may  be  filed  at  any  time.   (21  Ops. 
Atty.Gen.  53,  56.)   At  that  time  Article  XI,  Section  8  of  the 
State  Constitution  provided,  in  part,  that:   "Petitions  for  the 
submission  of  any  [charter]  amendments  shall  be  filed  with  the 
legislative  body  of  the  city  and  county  not  less  than  60  days 
prior  to  the  general  election  next  preceding  a  regular  session 
of  the  Legislature."   In  reaching  his  conclusion  that  the  60-day 
period  is  not  a  restriction  upon  filing  the  Attorney  General 
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stated,  in  part,  as  follows: 

"...  Again,  if  the  petition  is  presented 
for  filing  less  than  sixty  days  before  one 
general  election,  is  it  not  presented  more 
than  sixty  days  before  the  succeeding  general 
election?  And  if  a  particular  general  election 
does  not  precede  one  regular  session  of  the 
Legislature,  does  it  not  precede  the  follo^-zing 
regular  session?"   (21  Ops.Atty.Gen.  53,  56.) 

Applying  the  rationale  of  the  Attorney  General  in 
construing  Article  XI,  Section  8  of  the  Constitution  to  Section 
34460  of  the  Government  Code,  it  is  clear  that  even  if  a  petition 
is  presented  for  filing  less  than  90  days  before  one  statewide 
general  election  it  is  nevertheless  presented  more  thaji  90  days 
before  the  succeeding  statewide  general  election  and  thus  a 
petition  filed  at  any  time  meets  this  requirement.   The  only 
specific  time  requirement  no\i   found  in  the  law  is  the  require- 
ment that  such  petition  must  be  filed  v;ithin  one  year  after  the 
date  of  the  first  signature  thereon. 

You  next  ask  that  I  confirm  your  understanding  that  the 
statutory  30-d5.y  period  for  the  Registrar  to  examine  the  petition 
is  not  mandatory  in  the  sense  that  the  Registrar  must  vjait  30  days 
from  submission,  but  rather  he  may  certify  the  petition  any  time 
after  submission,  but  in  no  event  later  than  thirty  days  there- 
after. 

The  provisions  of  Sections  34450  et  seq.  of  the  Govern- 
ment Code  control  the  procedure  to  be  follov;ed  in  processing  a 
petition  for  the  submission  of  a  charter  amendment.   (City 
Attorney  Letter  Opinion  No.  73-25^  dated  March  I5,  1973.)   These 
sections  do  not  set  forth  any  time  period  within  which  the 
Registrar  must  examine  and  certify  the  number  of  valid  signatures 
affixed  to  such  a  petition.   Thus,  the  Registrar  is  not  required 
to  v:ait  thirty  days  from  submission  but  neither  is  he  required  to 
complete  such  examination  within  thirty  days. 

In  closing,  you  request  my  advice  as  to  any  and  all 
statutory  time  limits  which  must  be  met  in  order  to  place  an 
initiative  charter  amendment  on  the  ballot  of  the  election  to  be 
held  on  November  5,  1974,  and  the  inconsistencies,  if  any,  in 
such  area  between  the  charter  and  general  lav;. 

The  statutory  time  limit  vjhich  must  be  met  in  order  to 
place  an  initiative  charter  amendment  on  the  ballot  of  the 
November  5,  1974  election  is  set  forth  in  Section  34461  of  the 
Government  Code;  i.e.,  the  amendment  must  be  advertised,  i.e., 
published  once  in  the  official  nei'/spaper  not  less  than  4o,  nor 
more  than  60  days  before  November  3»    1974,   However,  before  the 
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Board  of  Supervisors  can  order  such  publication,  it  must 
receive  a  certification  from  the  Registrar  that  the  petition 
has  a  sufficient  number  of  valid  signatures.   Since  the 
Registrar  is  under  no  time  limitation  in  examining  the 
petition  and  issuing  his  certification,  supra,  it  is  incumb- 
ent upon  the  proponents  of  any  such  petition  to  file  their 
petition  containing  v:hatever  number  of  signatures  they  con- 
sider necessary  to  qualify  the  same  for  the  ballot  in  suf- 
ficient time  to  allovr  the  Registrar  to  complete  his  examina- 
tion and  certify  the  results  thereof  to  the  Board  of  Super- 
visors for  its  action  in  ordering  the  publication  of  the 
measure  at  least  ^0  days  prior  to  November  5,  197^. 

As  to  inconsistencies  in  this  area  between  the 
charter  and  general  lav;,  I  enclose  here;-;ith  copies  of  Letter 
Opinions  No,  73-25  and  73-86  v/here  such  inconsistencies  are 
discussed  in  detail. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No".  7^-64 


June  28,  1974 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  CA  94102 

Subject:  Whether  Charter  Section  7.403  or  Municipal  Park  Abandon- 
ment Law  of  1939  May  Defeat  Right  of  Eminent  Domain  with 
Respect  to  a  portion  of  West  Portal  Playground 

Dear  Mr.  Dolan: 

You  have  asked,  on  behalf  of  Supervisor  Dianne  Feinstein 
and  John  L.  Molinari,  for  my  opinion  as  to  whether  any  eminent 
domain  proceeding  brought  by  BARTD  for  acquisition  of  a  portion  of 
West  Portal  Playground  may  be  prevented  on  the  grounds  that  the 
Municipal  Park  Abandonment  Law  of  1939  (Government  Code  Section 
38501  et  seq.)  must  be  followed  as  a  prerequisite  or  that  Charter 
Section  7.403  is  superior  to  BARTD 's  power  of  condemnation. 

Abandonment  or  change  of  use  of  a  park  is  a  municipal  affair 
(See  Wiley  V.  City  of  Berkeley,  136  Cal.App.2d  10,14)  and,  therefore, 
the  Municipal  Park  Abandonment  Law  of  1939  would  not  be  applicable 
in  the  instant  inquiry  except  through  Section  7.403(a)  of  the  Charter 
which  provides  for  the  sale,  abandonment  or  discontinuance  of  use 
of  land  held  for  park  purposes  under  the  following  pertinent  con- 
ditions: 

1.  The  lands  must  no  longer  be  needed  for  park  or  recreations] 
purposes. 

2.  The  use  of  parklands  may  not  be  discontinued  when  the  park- 
lands  were  acquired  in  any  proceeding  wherein  a  local  assessment, 
based  on  benefits,  was  levied  to  provide  funds  for  such  acnuisition. 
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3.   The  general  laws  of  Che  State  of  California  authorizing 
municipal  corporations  to  abandon,  sell  or  discontinue  the  use  of 
land  for  park  purposes,  and  providing  the  procedures  therefor, 
shall  be  applicable  to  the  City  and  County  and  to  all  lands  held 
or  used  by  it  for  park  purposes.   (One  of  the  general  laws  is  the 
Municipal  Park  Abandonment  Act  of  1939.) 

Since  the  above  provisions  for  the  abandonment  sale  or  dis- 
continuance of  parks  are  charter  imposed  as  part  of  the  regulation 
of  a  municipal  affair,  they  would  be  inapplicable  and  ineffective 
to  prevent  the  exercise  of  the  power  of  eminent  domain  by  BARTD. 
The  matter  of  the  power  of  eminent  domain  is  of  statewide  concern 
and  may  be  regulated  only  by  the  State  Legislature  and  no  charter 
provision  may  infringe  upon  such  power.   (See  ^jiison  v.  Beville, 
47  Cal.2d  552,  856)  '. 

The  property  no'-?  comprising  the  V7est  portal  of  the  T'-^in 
Peaks  Tunnel  and  the  ijest  Portal  Playground  vjas  originally  pur- 
chased in  two  parcels  in  1914  for  the  purpose  of  an  approach  and 
construction  of  an  open  cut  section  for  the  construction  of  the 
Twin  Peaks  Tunnel.   Sometime  after  the  conclusion  of  that  project, 
the  Board  of  Supervisors  by  Resolution  No.  26,788  (N.S.)  (February 
15,  1927)  transferred  the  property  to  the  Playground  Commission 
for  playground  purposes.   Subsequently,  the  property  came  under  the 
jurisdiction  of  the  Recreation  Commission,  successors  to  the  Play- 
ground Commission  and  then  under  the  jurisdiction  of  the  Recreation 
and  Park  Commission,  successor  to  both  the  Recreation  Commission 
and  the  Park  Commission.   It  does  not  appear  thc>t  ^t    any  time  has 
the  property  been  used  or  designated  as  a  park  or  square. 

In  two  prior  opinions  of  this  office  by  my  predecessor, 
the  conclusion  has  been  reached  that  the  term  "parks  or  squares" 
does  not  include  playgrounds.   City  Attorney  Opinion  Nos .  806  (1954) 
and  1252  (1959).   In  County  of  Los  Angeles  v.  Dodge,  51  Cal.App. 
492,  505-506,  the  Court  states: 

".  .  .  None  of  the  many  decisions  throughout  the 
country  v.'hich  v-e  have  discovered  and  in  which  the  vjord 
'park'  is  defined,  apply  that  designation  to  a  public 
playground.   A  number  of  these  decisions  adopt  the 
definition  of  the  Century  Dictionary  to  the  effect 
that  'a  park  is  a  piece  of  ground  set  apart  and  main- 
tained for  public  use,  and  laid  out  in  such  a  way  as 
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to  afford  pleasure  to  the  eye  as  well  as  opportunity 
for  open  air  recreation.'   With  that  definition  we 
are  satisfied  and  a  public  playground  does  not  come 
within  it.   We  are  aware  that  it  has  been  determined 
that  the  setting  aside  of  a  part  of  a  park  as  a  play- 
ground is  not  inconsistent  with  park  purposes 
(Caulfield  v.  Berwick,  27  Cal.App.493  (150  Pac.  646), 
but  that  is  far  from  saying  that  a  playground  is 
itself  a  public  park  .  .  ." 

Under  the  circumstances  of  the  original  purchase  of  the 
West  Portal  Playground  property  and  of  its  subsequent  and  present 
use  for  playground  purposes,  I  am  of  the  opinion  that  Charter 
Section  7.403(a)  is  inapplicable  in  the  instant  situation. 

You  have  also  asked  whether  playground  use  is  not  inferior 
to  BARTD's  so  as  to  prevent  acquisition  by  BARTD  for  transit  use. 
Under  Section  28953  of  the  Public  Utilities  Code,  BARTD  is  autho- 
rized to  take  any  property  necessary  or  convenient  to  the  exercise  . 
of  its  powers,  whether  the  property  is  devoted  to  the  same  use  or 
otherv;ise.   However,  if  the  property  sought  to  be  acquired  is  in 
public  use,  then  a  court  must  make  a  finding  that  the  taking  is  for 
a  more  necessary  public  use.   Is^hether  a  taking  of  property  is  for 
a  more  necessary  public  use  is  a  question  of  fact  to  be  determined 
under  all  the  circumstances  presented  to  the  court.   (See  T.joodland 
School  District  v.  Woodland  Cemetery  Ass'n.,  174  Cal.App.2d  243, 
246.)   I'/est  Portal  Playground  is  property  in  public  use,  and  while 
playground  use  of  the  property  does  not  prevent  BARTD  from  acquiring 
it,  such  public  use  does  impose  the  further  requirement  that  the 
court  in  the  eminent  domain  action  find  that  rapid  transit  use  is 
a  more  necessary  use  than  playground  use  under  the  particular 
circumstance  before  it. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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July  1,  197^ 


Mr.  Joseph  C.  Gavin 
Purchaser  of  Supplies 
270  City  Hall 
San  Francisco,  CA   94102 

Subject:   Disposal  of  Unclaimed  Personal  Property 
at  San  Francisco  General  Hospital 

Dear  Mr.  Gavin: 

This  is  in  response  to  your  request  for  my  advice 
as  to  whether  you  are  authorized  to  dispose  of  certain 
unclaimed  personal  property  referred  to  you  from  San 
Francisco  General  Hospital.   Said  property  apparently 
consists  almost  entirely  of  watches  and  rings. 

The  request  to  you  for  disposal  of  the  personal 
property  purported  to  be  based  upon  Sections  10.90-1  to 
10.90-4  of  the  San  Francisco  Administrative  Code.   No 
such  sections  are  contained  in  said  Code  and  investigation 
at  the  Office  of  the  Clerk  of  the  Board  of  Supervisors 
indicated  that  such  legislation  was  proposed  but  was  not 
passed . 

Section  7.100  of  the  Charter  authorizes  you  to 
sell  personal  property  belonging  to  the  City  and  County 
by  bid  sale  procedure.   The  personal  property  here 
involved  does  not  belong  to  the  City  and  County,  but  is 
merely  unclaimed  property  of  former  patients  of  the  hospital, 
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Consequently,  in  my  opinion  you  are  not  authorized 
by  lav;  to  sell  said  personal  property  by  bid  sale  proce- 
dure or  otherwise.   The  property  should  be  disposed  of 
either  pursuant  to  Sections  2080  -  2080.9  of  the  Civil  Code 
as  implemented  by  Section  1400  of  the  Police  Code  by  the 
Police  Department  or  by  San  Francisco  General  Hospital 
itself  pursuant  to  the  authority  and  procedure  pres- 
cribed by  Section  1862.5  of  the  Civil  Code,  relating  to 
property  remaining  unclaimed  with  licensed  hospitals. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


I 
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Letter  Opinion  No.  74-66 


July  2 5  1974 


Mr.  William  Becker,  Director 

Human  Rights  Commission 

1095  Market  Street 

Suite  501 

San  Francisco,  California  94103 

Subject:   Affirmative  Action  Program 

Federal  Approval  Required  for  Inclusion 
in  Federally  Funded  Contracts 

Dear  Mr.  Becker: 

I  am  in  receipt  of  your  letter  of  June  28,  1974  requesting 
advice  as  to  whether  the  Human  Rights  Commission's  affirmative  action 
program  will  be  applicable  to  airport  contracts  involving  Federal 
funds  despite  a  new  Federal  regulation  requiring  approval  by  the 
Federal  Office  of  Contract  Compliance,  Department  of  Labor,  before 
any  State  or  local  affirmative  action  program  can  be  included  in 
Federally  funded  contracts. 

On  January  21,  1974  the  Secretary  of  Labor  issued  a  regu- 
lation which  prescribes  a  procedure  that  State  and  local  governments 
must  follow  if  they  wish  to  supplement  the  Federal  Equal  Employment 
Opportunity  (EEO)  Bid  Conditions  by  imposing  their  own  affirmative 
action  hiring  and/or  training  requirements.  (See  Amendment  to  Ch. 
60,  Title  41,  Code  of  Federal  Regulations  in  Federal  Register,  Vol. 
39,  No.  14,  Monday,  January  21,  1974) 

The  regulation,  as  amended,  requires  that  State  and  local 
governments  must  obtain  written  approval  from  the  Office  of  Contract 
CoHTpliance,  Department  of  Labor,  before  they  can  include  State  or 
local  affirmative  action  hiring  and/or  training  requirements  in 
Federally-assisted  construction  contracts  already  subject  to  EEO 
Bid  Conditions. 
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It  appears  from  the  correspondence  attached  to  your 
letter  of  June  28  that  Mr.  R.  G.  Lee,  Assistant  Deputy  Director 
of  AiiTports,  Engineering  and  Construction,  by  letter  dated  June 
17,  1974  to  Mr.  Stanley  Lim,  Employment  Officer,  Human  Rights 
Commission,  advised  you  of  the  new  federal  regulation  and 
requested  that  your  office  obtain  the  required  vrritten  approval 
of  the  Human  Rights  Commission's  Affirmative  Action  Program  from 
the  Federal  agency  so  that  said  requirements  might  be  included 
in  the  Airport's  contract  specifications. 

As  a  condition  to  receiving  Federal  funds  the  City  must 
comply  with  the  aforesaid  regulations  as  recently  amended. 
Accordingly,  if  the  City  v/ishes  to  supplement  the  Federal  EEO 
Bid  Conditions  by  imposing  the  Human  Rights  Commission's  affirm.a- 
tive  action  progra,m,  it  must  first  obtain  v/ritten  approval  of  the 
Office  of  Contract  Compliance,  Department  of  Labor. 

Accordingly,  you  are  advised  that,  unless  the  City 
elects  not  to  obtain  Federal  f\inds  for  the  airport  construction 
projects,  the  Hiuna.n  Rights  Commission's  affirmative  action  pro- 
gram cannot  be  applicable  to  said  contracts  v.'ithout  Federal 
approval. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


I 


Letter  Opinion  No.  74-67 


July  8,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Constitutionality  Of  Prima  Facie 
Evidence  Provision  Of  Section  6  75 
Of  Police  Code  Regulating  Posting 
Of  Signs  On  Public  Property 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  May  14,  1974  letter  request- 
ing my  opinion  as  to  the  constitutionality  of  the  provision  of 
Section  675  of  the  Police  Code  which  creates  prima  facie  or 
presumptive  evidence  that  the  person  or  entity  identified  on  a 
sign  on  public  property  caused  such  sign  to  be  affixed  in  viola- 
tion of  the  code. 

The  constitutional  power  of  legislative  bodies  to  pro- 
vide prima  facie  or  presumptive  evidence  in  penal  statutes  or 
ordinances  is  well  established.   (See  White  v.  United  States, 
16  F.2d  870  (cert.  den.  274  U.S.  745);  People  v.  Fitzgerald, 
14  Cal.App.2d  180  (cert.  den.  299  U.S.  593);  People  v.  Buyle, 
20  Cal.App.2d  650;  People  v.  Bigman,  38  Cal.App.2d  Supp .  773; 
Freeman  v.  Superior  Court,  44  Cal.2d  533;  Young  v.  Dunlop,  190 
S.W.  1041;  State  v.  Spiller,  262  P.  128;  Robertson  v.  Hopewell, 
154  S.E.  598.   In  People  v.  Fitzgerald,  supra,  page  191,  the 
court  stated  the  law  as  follows: 

"It  is  conceded  by  appellants  that  'it  is 
competent  for  a  legislative  body  to  provide  by 
statute  or  ordinance  that  proof  of  certain  facts 
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shall  be  prima  facie  presumptive  evidence  of 
other  facts,  if  there  is  a  natural  and  rational 
evidentiary  relation  between  the  facts  proved 
and  those  presumed;  such  statutes  or  ordinances 
are  within  the  well-settled  power  of  a  legisla- 
ture to  change  the  rules  of  evidence  and  do  not 
infringe  upon  the  rights  of  the  judiciary  nor 
violate  the  provisions  of  the  federal  or  state 
Constitutions'. 

"The  foregoing  is  a  correct  statement  of 
the  general  rule  throughout  the  United  States, 
including  our  own  state."   (Also  see  Sec.  60  7  of 
the  Evidence  Code  of  the  State  of  California 
which  establishes  the  rules  of  evidence  for 
rebuttal  presumptions  in  all  criminal  actions. 
The  effect  of  the  presumptive  evidence  created  by 
Section  675  in  a  criminal  action  v/ould  be  governed 
by  these  rules. ) 

Presumptive  evidence  provisions  are,  of  course,  common  in 
the  law.   Thus,  for  example.  Section  462  of  our  Police  Code  pro- 
vides that  proof  that  the  act  of  defrauding  a  telephone  company 
was  done  on  the  premises  of  the  defendant  constitutes  prima 
facie  evidence  of  the  guilt  of  the  defendant  and  Section  428(f) 
of  our  Health  Code  provides  that  possession  of  adulterated  mis- 
labled  or  misbranded  articles  of  food  or  liquor  shall  be  prima 
facie  evidence  of  the  violation  of  the  section.   There  are 
numerous  presumptive  evidence  provisions  in  the  penal  laws  of 
the  state  but  the  one  that  is  most  familiar  and  most  widely 
enforced  is  the  provision  of  Section  41102  of  the  Vehicle  Code 
which  provides  that  proof  that  the  defendant  named  in  the  com- 
plaint was  at  the  time  of  parking  the  registered  owner  of  the 
vehicle  constitutes  prima  facie  evidence  that  the  registered 
owner  was  the  person  who  parked  or  placed  the  vehicle  at  the 
point  where  and  for  the  time  during  which  the  parking  violation 
occurred.   In  sustaining  the  validity  of  this  provision,  when  it 
appeared  in  Section  591  of  the  Vehicle  Code,  the  court  in  the 
case  of  People  v.  Bigman,  supra,  noted  that  there  was  a  natural 
and  rational  evidentiary  relation  between  the  facts  proved  and 
those  presumed  therefrom,  that  the  presumption  materially  aided 
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the  state  to  prima  facie  proof  of  a  fact  peculiarly  within 
defendant's  knowledge  and  that  the  operation  of  the  provision 
was  reasonable  and  imposed  no  hardship  on  defendant " and 
deprived  him  of  no  constitutional  right.   The  court  further 
took  judicial  knowledge  of  the  fact  that  in  municipalities 
throughout  the  state  it  would  be,  and  in  fact  had  been, 
impractical  to  maintain  a  police  force  large  enough  to  per- 
sonally detect  any  substantial  portion  of  vehicular  parking 
law  violators  by  observing  them  in  the  act  of  illegal  parking 
or  by  discovering  illegally  parked  vehicles  and  awaiting  the 
return  of  the  absent  operators. 

The  rationale  of  the  presumptive  evidence  provision  of 
Section  41102  of  the  Vehicle  Code  is  particularly  pertinent 
here.   Section  675  likewise  relates  to  the  regulation  of  miles 
of  city  streets,  as  well  as  other  public  property,  and  without 
the  presumptive  evidence  provision  therein  contained,  it,  too, 
is  practically  impossible  of  enforcement  as  eye  v/itness  testi- 
mony or  other  proof  as  to  the  identity  of  the  person  who  posted 
the  illegal  sign  is  rarely  available.   Further,  just  as  it  is  a 
natural  and  rational  presumption  that  the  registered  owner  of  a 
vehicle  wdis  the  one  who  parked  the  vehicle  in  violation  of  the 
law  so,  also,  it  is  a  natural  and  rational  presumption  that  a 
person  or  other  entity  named  or  otherwise  identified  on  an 
illegally  posted  sign  who  derives  the  benefit  from  the  advertise- 
ment or  message  therein  contained  caused  the  sign  to  be  affixed 
as  that  phrase  is  defined  in  the  ordinance,  which  definition 
includes  the  acts  of  authorizing,  directing,  financing  or  par- 
ticipating in  any  way  in  the  affixing  of  the  sign.   Likewise,  in 
both  cases  the  facts  are  peculiarly  within  the  defendant's 
knowledge.    In  view  of  the  close  analogy  and  identity  of  ration- 
ality between  the  presumptive  evidence  provision  of  Section  41102 
of  the  Vehicle  Code  and  the  subject  provision  of  Section  675  of 
our  Police  Code,  in  the  general  revision  of  Section  675  that  has 
been  submitted  to  the  Board  of  Supervisors  following  the  decision 
of  the  Supreme  Court  of  the  State  of  California  in  the  case  of 
Dulaney  v.  Municipal  Court,  11  C.3d  77,  we  have  amended  the  par-. 
•  ticular  wording  of  Section  675  so  that  it  more  closely  approxi- 
mates the  wording  of  Section  41102. 

In  summation,  you  are  advised  that  it  is  my  opinion  that 
the  presumptive  evidence  provision  of  Section  675  of  tlie  Police 
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Code  is  constitutional  and  valid  and  that  it  would  be  observed 
and  followed  by  a  court  in  prosecutions  under  the  provisions 
of  Section  675. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  74-68 


July  9,  1974 


Mr.  Robert  J.  Dola-n,  Clerk 

Board  of  Supervisors 

Room  235 J  City  Kail 

San.  Francisco,  California  9^102 

Subject:  ApTDlicalDility  of  Charter  Section 
7.204  to  Public  Works  Contracts 
Outside  San  Francisco, 
(Your  File  No.  27-73-6) 

Dear  Mr.  Dolan: 

This  responds  to  your  letter  transmitting  a  request 
of  Supervisor  Kopp  as  to  whether  the  provisions  of  Charter 
Section  7.204  can  be  made  applicable  to  contracts  for  public 
works  or  iraprovements  outside  the  limits  of  San  Francisco. 

It  is  not  clear  from  the  request  to  vrtiat  portion  of 
the  charter  section  Supervisor  Kopp  refers.   Section  7.204  at  the 
outset  pertains  to  "everj^  contract  for  any  public  •'.•.'■ork  or 
iraprovement  to  be  perforraed  at  the  expense  of  the  city  and 
county a  or  paid  out  of  moneys  deposited  in  the  treasury.  ..." 
This,  of  course,  encompasses  contracts  for  work  outside  the 
City  and  County.   The  only  provision  that  is  confined  to  the 
limits  of  the  City  and  Coujity  is  that  which  reads:   '".  .  . 
all  laborers  employed  in  the  execution  of  any  contract  within 
the  ILmits  of  the  city  and  county  shall  have  been  resideni,s  of 
the  city  and  county  for  a  period  of  one  year.  .  ."   (Emphasis 
added.)   The  drafters  of  the  charter  obviously  desired  to  exclude 
from  the  residency  requirement  projects  outside  San  Francisco. 

Section  7.204  contains  a  provision  empowering  the 
supervisors  to  enact  all  necessary  ordinances  to  carry  out  the 
terms  of  the  section.   Since  the  extension  of  the  residency 
requirement  to  projects  beyond  San  Francisco  vrould  not  can-;;/- 
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out  the  terms  of  the  section,,  extension  could  only  "be  done  by 
Charter  amendment.   Charter  amendment  should  be  reviev;ed  to 
determine  if  it  meets  standards  of  constitutionality. 

If  there  are  other  questions  or  points  of  clarifi- 
cation^  please  advise. 

Very  truly  yours. 


THOMAS  M.    O'COOTIOR 
City  Attorney 


t 


Letter  Opinion  No.  7^-69 


July  15,  1974 


Mr.  0.  L.  Moore 

General  Manager 

Hetch  Hetchy  Water  and  Povrer 

Bureau  of  Light,  Heat  and  Pov;er 

855  Harrison  Street 

San  Francisco,  California 

Subject:  Market  Street  Electroliers 

Disposition  of  Surplus  Property 

Dear  Mr,  Moore: 

You  have  requested  the  opinion  of  this  office  as  to  thp 
appropriate  raethod  for  selling  or  lending  an  electrolier  to  the 
City^of  Oakland  for  use  in  their  museum.  You  state  that  said 
elecorolier  is  surplus  to  the  needs  of  your  department.   In 
response  to  your  request,  we  submit  the  follov/ing: 

n,.,.4.  -K   J^^'^J^-^^   °^  personal  property,  such  as  an  electrolier, 
must  be  effected  pursuant  to  the  provisions  of  Section  7.100  of  the 
Charter,   it  is  provided  therein  that  the  purchaser  shall  sell  person- 

aiiSrSJ^'J^.f  ''J^  ^it  ^!?^S°i^^y  °^  San  Francisco  on  the  recoLend- 
ation  of  a  department  head  that  such  property  is  "unfit  for  use." 

As  used  in  Section  7.100,  the  term  "department  head"  refers 
to  the  manager  of  utilities  x-;ho,  upon  your  recomfnendation,  should 
make  the  required  finding  that  the  electrolier  in  question  is  "unfit 
for  use."   (See  Charter  §3.501.)  uiixxu 

v,^4.   •4.^,.  ^?  P°^'^^^  ^°   ^^"^^  ^^  electrolier  to  the  City  of  Oakland  is 
not  within  the  powers  specifically  or  by  necessary  inference  bestowed 
upon  the  Public  Utilities  Commission  or  its  officers  by  the  Charter 
All  povrers  not  otherwise  delegated  by  the  Charter  vest  in  the  Board' 
n;-?y??^^^^°^^  (Charter  §2.101).   To  effect  such  a  loan,  the  Public 
utilities  Conuaission  must  recommend  the  sajne  to  the  Board,  which  mav 
then  effect  the  loan.   (See  Charter  §3.501.)   As  your  letter  points 
out,  the  sample  loan  agreement  which  the  Oakland  Musexim  has  furn- 
ished places  the  burden  for  transport  and  removal  of  a  loaned  object 
upon  the  lender.   Both  the  Commission  and  the  Board  should  consider 
the  advisability  of  entering  into  such  an  agreement  in  connection 
with  any  loan  which  may  ultimately  be  made. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  74-70 


July  1,  1974 


Mr,  S.  M.  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:   Availability  of  Tax  Collector's  Gross  Receipts 
Records 

Dear  Mr.  Tatarian: 

You  have  advised  that  your  Department  sought  the  records 
of  the  Tax  Collector  maintained  in  connection  with  the  Business 
License  Tax,  measured  by  gross  receipts,  in  order  to  estimate 
the  proper  fees  and  charges  to  be  levied  under  the  Industrial 
Waste  Ordinance  as  applied  to  the  restaurant  industry.   Although 
the  Industrial  Waste  Ordinance  does  not  contemplate  gross 
receipts  as  the  measure  for  the  fees  and  charges  imposed  there- 
under, your  Department  felt  that  gross  receipts  might  be  an 
acceptable  yardstick  upon  which  to  measure  the  extent  to  which 
restaurants  discharge  industrial  waste. 

The  Tax  Collector  opposed  your  request  for  this  infor- 
mation.  He  felt  that  if  his  gross  receipts  information  were 
utilized  to  compute  bills  under  the  Industrial  Waste  Ordinance, 
the  confidential  nature  of  his  gross  receipts  data  might  be 
compromised,  and  such  data  might  become  public  knowledge,  par- 
ticularly if  litigation  were  brought  to  contest  the  amount  of 
the  billings,  or  the  methods  used  to  compute  bills,  under  the 
Industrial  Waste  Ordinance. 

The  Business  License  Tax  (Ordinance  No.  245-68),  commonly 
known  as  the  "gross  receipts  tax  ordinance".  Section  23,  provides 
as  follows: 
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"Disclosure  of  Business  of  Taxpayers,  ptc; 
Limitation  on  Rule.   It  is  a  violation  of  this 
ordinance  for  the  Tax  Collector  or  any  person 
having  an  administrative  duty  under  this  ordinance 
to  make  known  in  any  manner  whatever  the  business 
affairs,  operations  or  information  obtained  by 
an  investigation  of  records  of  any  person  visited 
or  examined  in  the  discharge  of  official  duty, 
or  the  amount  or  source  of  income,  profits,  losses, 
expenditures,  or  any  particular  thereof,  set  forth 
or  disclosed  in  any  return,  or  to  permit  any  return 
or  copy  thereof  or  any  book  containing  any  abstract 
or  particulars  thereof  to  be  seen  or  examined  by 
any  person.   Successors,  receivers,  trustees, 
executors,  administrators,  assignees  and  guaran- 
tors, if  directly  interested,  may  be  given  infor- 
mation as  to  the  items  included  in  the  measure 
and  amount  of  any  unpaid  tax  or  amounts  of  tax 
required  to  be  collected,  interest  and  penalties."- 

The  Tax  Collector's  concern  that  his  gross  receipts 
information  might  become  public  if  utilized  in  the  above- 
described  manner  appears  to  be  a  legitimate  concern.   Accord- 
ingly, this  will  confirm  previous  advice  that  the  Tax 
Collector's  gross  receipts  tax  records  cannot  be  utilized 
for  the  above-described  purposes  under  the  Industrial  Vv'aste 
Ordinance . 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-71 


July  10,  1974 


Mr.  S.  M.  Tatarian 

Director,  Department  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  Condominiums-Party  Wall  Buildings 
154-156  Goldmine  Drive 

Dear  Mr.  Tatarian: 

This  is  in  response  to  your  recent  request  for  an 
opinion  regarding  the  following  two  issues: 

1.  Whether  the  deed  restrictions  in  the  above 
captioned  properties  are  in  compliance  with  state  condomi- 
nium lav7  and  with  the  San  Francisco  Building  Code  insofar 
as  defining  "owners";  and 

2.  VJhether  buildings  can  be  OT\Tned  in  physical  portions 
without  some  agency  responsible  for  the  structure  as  a  whole. 

A  reviev7  of  the  materials  furnished  me,  and  applicable 
state  and  local  laws,  fails  to  reveal  any  basis  fo'^  the  con- 
tention that  the  deed  restrictions  fail  to  comply  v/ith  said 
laws. 

In  regard  to  your  second  question,  there  does  not 
seem  to  be  any  legal  objection  to  the  form  of  ownership 
involved  herein.   Should  an  abatement  action  be  required, 
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the  procedure  follovzed  in  this  office  has  been  to  name  and 
serve  all  persons  having  an  interest  in  the  property, 
whether  it  be  a  "unit"  or  "common  area." 

You  are  accordingly  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


fl 
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Letter  Opinion  No.  7^-72 


July  17,  197^ 


Honorable  Dianne  Feinstein 
President,  Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California  94102 

Subject:  Campaign  Contribution  and  Expenditure 
Ordinance;  Validity  Thereof 

Dear  Supervisor  Feinstein: 

This  is  in  response  to  your  letter  of  June  14,  1974, 
wherein  you  advise  that  you  have  been  told  that  this  office 
has  indicated  that  the  provisions  of  the  Campaign  Contribution 
and  Expenditure  Ordinance,  which  limits  any  candidates  for 
the  office  of  Mayor  to  expenditures  of  $128,000  for  both  the 
primary  and  run-off  elections,  have  been  invalidated  and 
request  that  I  confirm  or  deny  this  statement. 

In  Letter  Opinion  No.  73-70  dated  June  8,  1973,  I 
advised  that  the  subject  matter  of  the  then  propc "ed  campaign 
ordinance  had  been  preempted  by  the  provisions  of  sections 
11500-11631  of  the  Elections  Code  and,  accordingly,  the  City 
and  County  did  not  have  power  to  set  limitations  upon  the  amount 
of  campaign  expenditures  to  be  made  by  local  candidates. 

In  Letter  Opinion  No.  74-21,  dated  February  15,  1974, 
I  advised  that  section  11503  of  the  Elections  Code,  as  amended 
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in  1973  by  the  Waxman-Dymally  Campaign  Disclosure  Act  (1973 
Stats.  Ch.  1186)  clearly  indicates  that  many  provisions  of 
the  ordinance  (including  the  limitations  upon  campaign  expen- 
ditures by  local  candidates)  had  been  preempted  by  state 
law.   On  February  20,  1974,  the  Attorney  General  also  concluded 
that  a  city  may  not  enact  an  ordinance  limiting  contributions 
or  expenditures  in  municipal  elections  (57   Ops.  Atty.  Gen.  101), 
No  further  opinions  have  been  issued  by  this  office  with  respect 
to  this  matter.   In  view  of  the  foregoing,  I  confirm  the  state- 
ment set  forth  in  your  letter. 

However,  since  the  dates  of  the  opinions  referred  to 
hereinabove.  Proposition  9,  the  Political  Reform  Act  of  19  74, 
has  been  enacted.   Proposition  9  specifically  repeals  the 
provisions  of  sections  11500-11631  of  the  Elections  Code  as 
said  provisions  read  prior  to  the  enactment  of  the  Waxman- 
Dymally  Campaign  Disclosure  Act  and  repeals,  by  implication, 
the  provisions  of  section  11503  of  the  Elections  Code  as 
amended  by  the  Waxman-Dymally  Campaign  Disclosure  Act.   The 
provisions  of  Proposition  9  relating  to  limitations  upon 
campaign  expenditures  will  not  take  effect  until  January  7, 
1975.   Thus,  at  the  present  time  the  preemption  question  is 
moot  since  there  is  no  state  law  in  effect. 

With  respect  to  the  preemption  question  on  or  after 
January  7,  19  75,  section  81013  of  the  Government  Code,  as 
added  by  Proposition  9,  provides,  in  part,  as  follows: 

"Nothing  in  this  title  prevents  the  Legislature 
or  any  other  state  or  local  agency  from  imposing 
additional  requirements  on  any  person  if  th  -  require- 
ments do  not  prevent  the  person  from  complying  with 
this  title  ..." 

In  my  opinion,  the  provisions  of  Proposition  9  have 
superseded  the  law  in  effect  at  the  time  Opinions  No.  73-70 
and  74-21  were  issued;  and  as  a  result  of  such  supersession, 
the  conclusions  set  forth  in  said  opinions  are  no  longer 
applicable.   It  is  now  my  opinion  that  the  limitation  on 
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campaign  expenditures  set  forth  in  our  ordinances  is  valid  at 
this  time  and  in  future  since  there  is  no  conflicting  state 
law  at  this  time;  and  authority  for  such  limitations  in  the 
future  is  set  forth  in  section  81013  of  the  Government  Code 
to  become  effective  on  January  7,  19  75. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-73 


July  17,  197'4 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Effect  of  Provisions  in  a  Memorandum 
of  Understanding  Relating  to  Time  Off 
From  Work  Without  Loss  of  Pay  or  Benefits 

Dear  Chief  Scott: 

This  is  in  reply  to  your  request  for  my  opinion  as  to 
what  effect  must  be  given  by  the  Chief  to  certain  provisions 
of  a  memorandum  of  understanding  executed  by  the  San  Francisco 
Police  Commission  and  the  San  Francisco  Police  Officers  Associ- 
ation on  October  28,  1971,   The  provision  in  question  in  the 
memorandum  of  understanding  provides  that  certain  members  of 
the  Police  Officers  Association  must  be  granted  time  off  from 
work  to  conduct  Association  business  without  losi'-'g  any  wages 
or  benefits. 

Preliminarily,  it  is  my  understanding  that  the  Police 
Commission  has  entered  into  a  new  memorandum  of  understanding 
with  the  San  Francisco  Police  Officers  Association  which  became 
effective  June  21,  1974,   This  new  memorandum  does  not  contain 
a  provision  relating  to  the  granting  of  time  off  for  police 
officers  to  conduct  Association  business.  A  review  of  the 
Police  Commission's  correspondence  and  resolutions  on  this  sub- 
ject reveals  that  the  "old  memorandum"  was  to  remain  operative 
only  until  such  time  as  a  new  agreement  was  entered  into  between 
the  parties.   It  appears  that  the  memorandum  in  question  has  been 
superseded  and  that  the  issue  presented  in  your  inquiry  has  been 
rendered  moot. 
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Irrespective  of  the  status  of  the  "old  memorandum"  the 
fact  remains  that  Section  8.400(g)  of  the  Charter  prohibits  pay- 
ing an  employee  wages  for  more  time  than  that  service  actually 
rendered.   If  a  memorandum  of  understanding,  contract,  resolution 
or  ordinance  provides  to  the  contrary,  it  is  in  conflict  with  the 
Charter  and  invalid.   (Hartford  Ace,  etc.  Co.  v.  City  of  Tulare 
(1947)  30  Cal.2d  832,  831>,  836;  Luxor  Cab  Co.  v.  Cahxll  (1971) 
21  Cal.App.3d  551,  557.) 

In  my  Letter  Opinion  No.  73-112,  you  were  advised  that 
you  were  not  compelled  to  allov7  or  detail  employees  time  off 
without  loss  of  pay  or  benefits  to  conduct  employee  organization 
business  except  when  they  are  formally  meeting  and  conferring  v;ith 
representatives  of  the  City  and  County.   The  existence  of  a  pro- 
vision in  a  memorandum  of  understanding  to  the  contrary  does  not 
alter  that  opinion. 

Accordingly,  you  are  advised,  incorporating  the  reasoning 
contained  in  Letter  Opinion  No.  73-112  and  taking  into  considera- 
tion the  apparent  conflict  between  the  provisions  of  the  memorandum 
of  understanding  and  the  Charter,  that  the  Chief  is  not  required 
to  detail  members  of  the  Police  Officers  Association  either  full 
or  part  time  to  conduct  employee  organization  business.   The  Chief 
is  obligated  to  grant  time  off  from  duty  without  loss  of  pay  or 
benefits  only  to  a  reasonable  number  of  employee  representatives 
of  recognized  employee  organizations  when  said  employees  are 
formally  meeting  and  conferring  with  representatives  of  the  City 
and  County.   (Gc>vt.  Code  §3505.3.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  74-74 


July  19,  1974 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  GA  94102 

Subject:   Legality  of  Use  of  Revenue  From  Gasoline  Taxes  for 
Creation  of  Parking  Spaces 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  inquiry  as  to  the 
legality  of  using  gasoline  taxes  for  the  creation  of  angle 
parking  spaces  on  29th  Avenue. 

Article  XXVI,  Section  1  of  the  State  Constitution,  approved 
in  June  of  1974,  provides  that  motor  fuel  tax  funds  "shall  be  used 
for  the  following  purposes:   (a)  the  reasearch,  planning,  construc- 
tion, improvement,  maintenance,  and  operation  of  public  streets 
(and  their  related  public  facilities  for  non-motorired  traffic) 
.  .  .  ."  Section  3  of  the  same  article  authorizes  ♦■he  continuance 
of  existing  statutory  allocation  formulas,  promulgated  pursuant 
to  the  former  Article  XXVI.   Section  186.3  of  the  Streets  and 
Highways  Code  authorizes  the  expenditure  of  gas  tax  funds  for  the 
construction  of  any  city  street  if  the  city  legislative  body  finds 
that  90  per  cent  or  more  of  either  its  select  system  or  its  entire 
system  of  city  streets  has  been  constructed.   The  Board  of  Super- 
visors adopted  a  resolution  finding  that  99.4  per  cent  of  the  select 
system  of  San  Francisco  had  been  constructed.   As  used  in  the  Streets 
and"  Highways  Code,  the  term  "construction"  includes  reconstruction 
and  improvement,  which  would  describe  the  proposed  project  for  29th 
Avenue . 
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Accordingly,  it  is  my  opinion  that  the  expenditure  of 
gas  tax  money  for  the  29th  Avenue  project  is  authorized  by 
State  Law. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-75 


July  22,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Effective  Date  of  Amend:nent  to  Laborers' 
Contract  Negotiated  On  or  After  July  1 
But  Before  the  Second  Monday  of  July  Under 
Section  8.403  of  the  Charter;   Street 
Cleaner's  Rate  of  Pay  Included  in  Both 
Sections  8.401  and  8.403  of  the  Charter 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  of  July  17,  1974, 
on  the  following  questions : 

1.  Whether  a  contract  executed  on  or  after  July  1, 
1974  but  prior  to  the  second  Monday  of  July  may 
be  certified  by  the  Civil  Service  Commission 
under  Section  8.403  of  the  Charter. 

2.  Whether  the  salary  rate  for  Class  7'330  Street 
Cleaner  should  be  included  in  the  SoJ.ary 
Standardization  Ordinance  under  Section  8,401 
or  Section  8.403  of  the  Charter. 

Ansv;er  to  Question  1: 

Section  8.403  of  the  Charter  provides  in  pertinent 


part : 


"The  rate  of  pay  ^o  fixed  by  the  board  of 
supervisors  shall  be  determined  on  the  basis  of 
rates  of  pay  certified  by  the  civil  service 
commission  on  or  prior  to  April  1st  of  each  year 
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and  shall  be  effective  July  1st  following; 
provided,  that  the  civil  service  corruniscion 
shall  revievf  all  such  agreements  as  of  July 
1st  of  each  year  and  certify  to  the  board  of 
supervisors  on  or  before  the  second  Monday  of 
July  any  modifications  in  rates  of  pay  estab- 
lished thereunder  for  such  crafts  or  groups 
as  herein  provided.   The  board  of  supervisors 
shall  thereupon  revise  the  rates  of  pay  for 
such  crafts  or  groups  accordingly  and  the 
said  revised  rates  of  pay  so  fixed  shall  be 
effective  from  July  1st  of  the  fiscal  year 
in  which  such  revisions  are  determined. 

"Not  later  than  the  25th  day  of  July  in 
each  year  the  board  of  supervisors  shall  have 
power  and  it  shall  be  its  duty,  subject  to  the 
fiscal  provisions  of  the  charter  but,  without 
reference  or  amendment  to  the  annual  budget, 
to  amend  the  annual  appropriation  ordinance  and 
the  annual  salary  ordinance  to  include  the  pro- 
visions necessary  for  paying  the  rates  of  com- 
pensation fixed  by  the  board  of  supervisors  as 
in  this  section  provided  for  the  then  current 
fiscal  year. " 

Under  the  above  quoted  provisions  of  the  Charter,  the 
Civil  Service  Commission  is  required  to  review  all  agreements  as 
of  July  1st  of  each  year  to  determine  modifications  therein  occur- 
ring after  the  Salary  Standardization  Ordinance  enacted  on  or 
before  April  1  of  each  year.   The  modifications  of  such  rates 
shall  be  certified  by  'the  Civil  Service  Commission  on  or  before 
the  second  Monday  of  July.   The  Board  of  Supervisors,  not  later 
than  July  25th,  shall  then  enact  amendments  to  the  Annual  Appropri- 
ation Ordinance  and  the  Annual  Salary  Ordinance  to  include  the 
modifications  necessary  for  paying  the  rates  of  compensation  for 
the  then  current  fiscal  year. 

The  case  of  Butler  v.  City  and  County  of  San  Francisco, 
104  Cal.App.2d  126  involves  modifications  of  an  agreement  occur- 
ring after  the  second  Monday  of  July  but  prior  to  July  25.   In 
that  case  the  union  and  Contractors'  Association  executed  a  new 
agreement  on  July  19,  1948  (after  the  second  Monday  in  July). 
The  court  held  that  the  time  requirements  of  Section  151.3  (nov; 
§8.403)  of  the  Charter  are  mandatory  and  any  agreement  executed 
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after  the  second  Monday  In  July  cannot  be  included  in  the 
amendatory  ordinances  adopted  by  the  Board  of  Supervisors.  ■  Even 
though  the  issue  before  the  court  in  Butler  concerns  a  contract 
executed  after  the  second  Monday  in  July';,  there  is  dicta  by  the 
court  to  imply  that  agreements  executed  on  or  before  the  second 
Monday  in  July  are  valid.   The  court,  in  presenting  the  question 
on  appeal,  stated  at  page  I30  as  follows : 

"The  question  upon  this  appeal  is  v/hether 
or  not,  under  section  151,3,  it  is  the  duty  of 
the  board  of  supervisors,  vjhen  amending  tlie 
annual  appropriation  ordinance  and  the  annual 
salary  ordinance  on  or  before  July  25th  in  any 
year,  to  fix  the  compensation  of  the  members 
of  such  a  group  or  craft  and  provide  for  pay- 
ment of  such  compensation,  at  the  rate 
established  by  such  a  collective  bargaining 
agreement   if  the  agreement  is  executed  after 
the  second  Monday  in  July "  and  prior  to  the 
adoptTon  'of  the  amenS'atory  ordinances," 
(Emphasis  added. )        . 

Section  8.403  provides  that  the  Civil  Service  Comjnis- 
sion  shall  review  agreements  as  of  July  1  of  each  year  and  certify 
the  modifications  on  or  before~the  second  Monday  of  July,   When 
parties  to  a  written  agreement  provide  that  it  is  entered  into 
"as  of"  a  date  earlier  than  that  on  which  it  vias   executed,  the 
agreement  is  effective  retroactively  "as  of"  the  earlier  date  and 
the  parties  are  bound  accordingly  thereby.   (Matthews  v.  Jeramiah 
Burns,  Inc.,  129  N,Y.S.2d  84l;  17  Am.Jur,2d,  Con^-^^acts,  §09.)" 

Therefore,  it  is  my  opinion  that  Section  8.403  of  the 
Charter  should  be  interpreted  to  mean  that  any  agreements  v;hich 
have  been  executed  on  or  after  July  1  and  not  later  than  the  second 
Monday  of  July  should  be  certified  to  the  Board  of  Supervisors  pro- 
vided that  the  modifications  therein  are  "as  of"  July  1  of  that 
fiscal  year.   This  interpretation  is  consistent  vxith  the  last 
-•paragraph  of  Section  8.403  which  provides  that  the  Board  of  Super- 
visors shall  enact  amendments  to  the  Annual  Appropriation  Ordi- 
nance and  the  Annual  Salary  Ordinance  not  later  than  the  25th  day 
of  July  to  include  such  modifications  for  the  current  fiscal  year. 
The  obvious  intent  of  Section  8.403  is  to  provide  that  the  modified 
agreements  be  effective  for  the  fiscal  year  commencing  July  1st. 
This  can  be  accomplished  only  if  the  Civil  Service  Commission  is 
given  a  reasonable  period  after  July  1  to  determine  those  modifi- 
cations which  are  effective  "as  of  July  1st."  That  reasonable 
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period  has  been  set  in  the  Charter  as  up  to  and  including  the 
second  Monday  in  July. 

Ansv;er  No.  2  ; 

In  the  case  of  Johnson  v.  City  and  County  ox"'  Saui  Francis co. 


Superior  Court  No.  655-dQ7\,  the  court  entered  'judgaen 
l^■,  197^  and  issued  a  vrrit  of  mandate  on  February  19, 
pelling  the  Civil  Service  Commission  to  certify  under 
of  the  Charter  the  Group  3  laborer's  rate  of  pay  in  t 
bargaining  agreement  as  the  rate  of  pay  for  street  cl 
and  county  service;  and  that  the  Board  of  Supervisors 
ordinance  under  Section  8.403  to  provide  such  rate  of 
of  mandate  requires  that  such  rate  of  -oay  be  paid  foi- 
of  the  fiscal  year  ending  June  30j  197'^l-  and  retroacti 
1973.  The  City  and  County  of  San  Francisco  has  appea 
ment  to  the  California  Court  of  Appeal  and  the  appeal 
before  the  court. 


t  on  Feoruary 
197^;,  corn- 
Section  8.403 
he  collective 
eaners  in  city 
adopt  an 
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led  the  judg- 
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There  has  been  executed  a  new  laborer's  agreement  effect- 
ive June  l6j  1974  and  this  has  been  certified  by  the  Civil  Service 
Commission  imder  Section  8.403  of  the  Charter  for  fiscal  year 
197^-75.   That  contract  contains  a  Group  3  rate  of  pay  for  employees 
in  private  industry  performing  street  cleaner  v:ork.   The  Cormnission 
has  also  certified  a  rate  of  pay  for  street  cleaner  vuider  the  pro- 
visions of  Section  8.401  of  the  Charter.   The  judgment  in  the 
Johnson  case  does  not  compel  the  Board  to  include  street  cleaners 
under  Section  8.403  for  fiscal  year  1974-75  because  the  judgment 
relates  only  to  the  laborer's  agreement  \';hich  cxpi>'ed  on  June  ±6, 
1974.   TnereforCj  the  Board  can  continue  street  cleaners  under 
Section  8,401  of  the  Charter  pending  decision  of  th i  Johnson  case 
on  appeal. 

Very  truly  yours , 


TIIOr-IAS  M.  O'CONNOR 
City  Attorney 
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Mr.  0.  L.  Moore 

General  Manager 

Hetch  Hetchy  Water  &  Power  System 

855  Harrison  Street 

San  Francisco,  California  9^107 

Subject:  Section  3^7  of  the  San  Francisco 
Public  Works  Code;  Applicability 
to  Work  Done  by  Public  Utilities 
Departments 

Dear  Mr.  Moore: 

You  have  requested  this  office  to  furnish  an  opinion 
as  to  whether  Section  367  of  the  City  and  County  of  San  Francisco 
Public  Works  Code  applies  to  work  done  by  departments  under 
the  jurisdiction  of  the  Public  Utilities  Commission.   Section 
367  exempts  any  "excavations  made  by  any  department,  board,  or 
officer  of  the  City  and  County  of  San  Francisco  in  the  dis- 
charge of  its  or  his  official  duty"  from  the  provisions  of 
Article  8  of  the  Public  Works  Code.   In  general.  Article  8 
establishes  a  permit  procedure  and  Department  of  Public  Works 
supervision  as  to  excavations  made  in  the  streets  and  side- 
walks of  San  Francisco. 

V/hile  the  terms  of  Section  367  are  broad  enough  to 
encompass  work  done  by  departments  under  the  jurisdiction  of 
the  Public  Utilities  Commission,  Section  3.591  of  the  Charter 
specifically  requires  that: 

"The  Commission  shall  observe  all  city 
and  county  ordinances  and  the  regulations  of 
the  department  of  public  v7orks  relative  to 
utility  openings,  structures  and  poles  in 
streets  and  other  public  places,  as  well  as 
all  ordinances  and  regulations  relative  to 
barricades,  construction  lights,  refilling 
excavations  and  replacing  and  maintaining 
street  pavements;  and  in  connection  Tvith  all 
such  matters  the  said  commission  shall  be 
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subject  to  the  same  inspection  rules  and  pay 
fees  to  the  proper  department  in  the  same 
manner  and  at  the  same  rates  as  any  private 
person  or  corporation." 

The  Charter  is  the  organic  law  of  the  City  and  County 
of  San  Francisco  and  any  ordinance  enacted  by  the  City  must  be 
interpreted  to  conform  to  charter  provisions.   Hartford 
Accident  and  Indemnity  Co.  v.  City  of  Tulare,  30  Cal.2d  832 
IWb  P. 2d  121.   Placerville  v.  Wilcox,  35  Cal.  21.   Therefore 
m  light  of  the  specific  Charter  provision  quoted  above     ' 
Section  367  of  the  Public  Works  Code  does  not  apply  to  work 
done  by  departments  under  the  jurisdiction  of  the  Public  Utilities 
Commission. 

Very  truly  yours. 


THOI/IAS   M.    O'CONNOR 
City  Attorney 
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Mr.  Thad  Brown 

Tax  Collector 

107  City  Hall 

San  Francisco,  California   94102 

Subject;   Payroll  Expense  Tax  as  Applied  to  Importers  and 
Exporters 

Dear  Mr.  Brown: 

This  is  in  response  to  your  oral  request  for  my  opinion 
as  to  whether  or  not  the  San  Francisco  Payroll  Expense  Tax 
Ordinance  (Ordinance  No.  275-70)  is  validly  applicable  to 
import-export  companies,  notwithstanding  the  Import-Export 
Clause  (Art.  I,  §  10,  cl.  2)  of  the  United  States  Constitution. 

Your  request  arises  by  reason  of  the  claim  for  import- 
export  immunity  by  Atkins,  Kroll  &  Co.,  Ltd.,  an  import-export 
company,  which,  according  to  its  petition  for  redetermination, 
makes  88.2  percent  of  its  sales  in  foreign  or  interstate 
commerce  and  for  delivery  outside  of  the  State  of  California. 

The  Import-Export  Clause  (Art.  I,  §  10,  cl.  2)  of  the 
United  States  Constitution  provides  in  pertinent  part  as  follows 

"No  State  shall,  without  the  Consent  of  the 
Congress,  lay  any  Imposts  or  Duties  on  Imports 
or  Exports,  except  V7hat  may  be  absolutely  nec- 
essary for  executing  its  inspection  Laws  ..." 

The  Import-Export  Clause  has  been  construed  to  prohibit 
any  state  or  local  taxing  authority  from  levying  any  direct 
tax  on  the  ajrticles  of  import  and  export,  or  any  tax  v.'hich 
is  the  equivalent  of  a  direct  tax  on  the  articles  of  import 
and  export.   Canton  Railroad  Co.  v.  Roc;an  (1951)  340  U.S.  511, 
95  L.Ed.  488,  71  S.Ct.  447,  20  ALR2d  145. 
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In  order  for  a  taxpayer  to  establish  import-export 
immunity,  the  cases  indicate  that  two  requirements  must  be 
established : 

(1)  At  the  time  the  state  or  local  tax  is  imposed, 
the  goods  involved  must  either  (a)   have 

the  status  of  an  import,  or  (b)   be  in  the 
export  stream;  and 

(2)  The  state  or  local  tax  involved  must  fall 
within  the  scope  of  "imposts  or  duties" 
contemplated  by  the  Import-Export  Clause, 
i.e.,  'The  tax  ...  in  question  .  .  . 
[must  be]  .  .  .  of  a  kind  prohibited  by 
the  Export-Import  Clause."  Department  of 
Revenue  v.  Beam  Distilling  Co.  (1964)  377 
U.S.  341,  12  L.Ed. 2d  362,  84  S.Ct.  1247. 

Even  if,  during  a  portion  of  the  time  in  which  payroll 
expense  was  generated  within  the  purview  of  the  Payroll  Expense 
Tax  Ordinance,  the  merchandise  handled  by  Atkins,  Kroll  &  Co., 
Ltd.,  had  the  status  of  imports,  or  was  in  the  export  stream, 
nevertheless,  in  my  opinion,  there  would  be  no  import-export 
immunity  by  reason  of  the  fact  that  the  Payroll  Expense  Tax 
is  not  a  "tax  .  .  .  of  a  kind  prohibited  by  the  Export-Import 
Clause".   Stated  another  way,  it  is  my  opinion  that  the  Pay- 
roll Expense  Tax  does  not  fall  within  the  scope  of  "Imposts 
or  Duties"  as  those  terms  are  read  in  the  Import-Export  Clause. 

In  Peck  &  Co.  v.  Lowe  (1918)  247  U.S.  165,^62  L.Ed. 
1049,  the  United  States  Supreme  Court  held  that  a  net  income 
tax,  as  applied  to  exporters,  did  not  bear  so  directly  and 
closely  upon  exports  and  the  process  of  exportation  as  to  be 
invalid  under  Article  I,  Section  9,  Clause  5,  of  the  Consti- 
tution.* The  Court  said: 


It  has  long  been  settled  that  the  criteria  for  export 
immunity  under  Article  I,  Section  9,  Clause  2,  are  the  satyie 
as  the  criteria  for  export  immunity  under  Article  I,  Section 
10,  Clause  2.   As  most  recently  stated  in  the  1974  case 
of  Kosydar  v.  National  Cash  Register  Co.  (1974)  U.S. 
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"of  course  it  [Art.  I,  §  9,  cl.  5]  qualifies 
and  restricts  the  power  to  tax  as  broadly  con- 
ferred.  But  to  what  extent?   The  decisions  of 
this  court  answer  that  it  excepts  from  the  range 
of  that  power  articles  in  course  of  exportation 
(citations) ;  the  act  or  occupation  of  exporting 
(citations);  bills  of  lading  for  articles  being 
exported  (citations) ;  charter  parties  for  the 
carriage  of  cargoes  from  state  to  foreign  ports 
(citations) ;  and  policies  of  marine  insurance 
on  articles  being  exported , --such  insurance  being 
uniformly  regarded  as  'an  integral  part  of  the 
exportation,   and  the  policy  as  'one  of  the 
ordinary  shipping  documents'  (citations).   In 
short,  the  court  has  interpreted  the  clause  as 
meaning  that  exportation  must  be  free  from  taxa- 


tion 


and  therefore  as  requiring   not  simply  an 
of  a  tax  upon  the  articles  exported, 
a  freedom  from  any  tax  which  directly 


omission 
but  also 

burdens  the  exportation.'   (citations)   And  the 
court  has  indicated  that  where  the  tax  is  not 
laid  on  the  articles  themselves  while  in  course 
of  exportation  the  true  test  of  its  validity 
is  whether  it  'so  directly  and  closely'  bears 
on  the  'process  of  exporting*  as  to  be  in  sub- 
stance a  tax  on  the  exportation.   (citations) 
In  this  view  it  has  been  held  that  the  clause 


Clause  2 : 


40  L.Ed. 2d  660,  involving  Article  I,  Section  10, 


"The  Spalding  case  arose  under  Art.  I,  §  9, 
cl.  5,  of  the  Constitution,  which  provides  that 
'No  Tax  or  Duty  shall  be  laid  on  Articles  exported 
from  any  State.'   A  long  line  of  cases  has  recog- 
nized, hov7ever,  that  the  meaning  of  'export'  is 
the  same  under  that  provision  as  under  the  Import- 
Export  Clause.   See,  e.g.,  Brown  v.  Maryland, 
12  Wheat.  419,  445;  Turpin  v.  Burgess,  117  U.S. 
504,  506;  Cornell  v.  Coyne,  192  U.S.  418,  427-428; 
Richfield  Oil  Corp.  v.  State  Board  of  Equaliza- 
tion, 329  U.S.  69,  83." 
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does  not  condemn  or  invalidate  charges  or  taxes 
not  laid  on  property  while  being  exported,  merely 
because  they  affect  exportation  indirectly  or 
remotely.   .  .  . 

"The  tax  in  question  is  unlike  any  of  those 
heretofore  condemned.   It  is  not  laid  on  articles 
in  course  of  exportation,  or  on  anything  vjhich 
inherently  or  by  the  usages  of  commerce  is  embraced 
in  exportation  or  any  of  its  processes.   On  the 
contrary,  it  is  an  income  tax  laid  generally  on 
net  incomes.   ...   It  is  not  laid  on  income 
from  exportation  because  of  its  source,  or  in 
a  discriminative  way,  but  just  as  it  is  laid 
on  other  income.   ...   At  most,  exportation 
is  affected  only  indirectly  and  remotely.   The 
tax  is  levied  after  exportation  is  completed, 
after  all  expenses  are  paid  and  losses  adjusted, 
and  after  the  recipient  of  the  income  is  free 
to  use  it  as  he  chooses.   Thus  v;hat  is  taxed--the 
net  income--is  as  far  removed  from  exportation 
as  are  articles  intended  for  export  before  the 
exportation  begins." 

More  recently,  in  Canton  Railroad  Co.  v.  Rogan,  supra , 
an  Import-Export  (Art.  I,  §  10,  cl.  2)  Clause  case,  the  United 
States  Supreme  Court  held  that  under  circumstances  where  a  tax 
on  the  articles  of  import  or  export  might  be  invalid,  a  tax 
on  the  handling  of  such  articles  of  import  and  export  was 
valid.   The  Court  recognized  that  not  every  state  ur  local  tax 
which  has  an  impact  upon  the  articles  of  import  anr'  export 
is  invalid;  rather,  unless  the  nominal  subject,  or  che  measure, 
of  such  tax  is  such  that  it  is  deemed  "the  equivalent  of  a 
direct  tax  on  the  articles"  of  import  and  export,  no  immunity 
attached.   The  Court  said: 

"But  the  present  tax  is  not  on  the  articles  of 
import  and  export;  nor  is  it  the  equivalent  of 
a  direct  tax  on  the  articles,  ...   It  is  true 
that  the  latter  cases  indicate  that  the  prohibi- 
tion of  the  Import-Export  Clause  against  taxes 
on  imports  and  exports  involves  more  than  an 
exemption  from  taxes  laid  upon  the  goods  them- 
selves.  .  .  .   The  difference  [between  cases 
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granting  immunity  and  the  present  case]  is  that 
in  the  present  case  the  tax  is  not  on  the  goods 
but  on  the  handling  of  them  at  the  port.   An 
article  may  be  an  export  and  immune  from  a  tax 
long  before  or  long  after  it  reaches  the  port. 
But  when  the  tax  is  on  activities  connected 
with  the  export  or  import  the  range  of  immunity 
cannot  be  so  wide." 

The  California  courts  clearly  recognize  that  not  all 
state  or  local  taxes  are  "of  a  kind  prohibited  by  the  Export- 
Import  Clause".   In  South  Coast  Fisheries,  Inc.,  v.  Department 
of  Fish  and  Game  (1963)  213  Gal.App.2d  325,  28  Cal.Rptr.  537, 


100  pounds  or  each  fraction  thereof,  of  fish  other  than  salmon, 
purchased,  received,  or  taken  ..."   The  Court  said: 

"Appellants  contend  that  the  tax  as  applied 
to  imported  fish  is  unconstitutional  and  void 
by  reason  of  its  being  in  contravention  of  article 
I,  section  10,  clause  2  of  the  United  States 
Constitution  .  .  .   Basically  stated,  it  is 
appellants'  contention  that  the  tax  in  question 
is  illegal  because  it  is  a  disguised  tax  upon 
the  fish  imported  before  they  have  lost  their 
character  as  'imports'  under  the  'original 
package'  doctrine  enunciated  in  Brov.m  v.  Mary- 
land ,  ... 

"The  tax  here  before  us  is  denominate^'  by 
the  Legislature  as  a  'privilege  tax,'  and  it 
is  imposed  upon  those  who  would  conduct  the 
business  activity  of  packing  and  processing  fish 
in  California.   .  .  . 

"Appellants  actually  do  not  appear  to  dis- 
pute the  fact  that  the  tax  here  involved  is  a 
privilege  tax;  rather  they  base  their  arguments 
upon  the  premise  that  such  a  tax  cannot  be 
applied  if  measured  by  the  quantity  of  raw  mate- 
rials used  in  their  business  v.'here  such  materials 
are  in  part  composed  of  imports  that  remain, 
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per  se,  free  from  taxation  at  the  moment  of 
measurement.   They  appear  thus  to  confuse  the 
nature  of  the  tax  with  the  mode  adopted  for 
ascertaining  its  amount .   .  .  . 

"The  United  States  Supreme  Court  in  Flint 
V.  Stone  Tracy  Co. ,  220  U.S.  107  [31  S.Ct.  342, 
55  L.Ed.  389],  passed  upon  a  similar  contention 
made  in  regard  to  a  corporation  excise  tax  com- 
puted upon  the  entire  net  income  of  the  company 
from  all  sources,  where  a  portion  of  such  income 
was  derived  from  interest  on  bonds  that  were 
exempt  from  taxation.   In  rejecting  this  con- 
tention, the  court  interpreted  the  tax  as  being 
not  imposed  directly  upon  tax  exempt  property, 
but  as  an  excise  upon  the  privilege  of  engaging 
in  business,  indirectly  measured  by  reference 
to  property  or  income  therefrom.   .  .  . 

"Similarly,  in  Canton  R.  Co.  v.  Rogan,  340 
U.S.  511  [71  S.Ct.  447,  451,  95  L.Ed.  488,  20 
A.L.R.2d  145],  a  state  franchise  tax  upon  a 
railroad  was  challenged  because  it  was  measured 
by  gross  receipts,  a  portion  of  which  were  derived 
from  moving  import  and  export  freight  to  and 
from  the  harbor.   It  was  held  that  such  tax  did 
not  violate  the  import-export  clause  of  the 
United  States  Constitution,  because  it  was  not 
a  tax  upon  the  articles  of  import  and  export, 
but  rather  upon  the  business  of  handling  the^e 
articles. 

"Remembering  that  we  are  concerned  here 
solely  with  the  imposition  of  the  tax  upon  appel- 
lants' canning  and  processing  businesses,  it 
appears  inescapable  that  a  privilege  tax  measured 
by  gross  product  consumed  is  a  valid  exercise 
of  the  state's  taxing  power.   The  fact  that  some 
portion  of  the  material  used  in  such  enterprises 
might  originally  have  been  exempt  from  direct 
taxation  is  not  decisive." 

In  National  Paper  and  Type  Co.  v.  Ediv^ards  (1923)  270 
U.S.  630,  70  L.Ed.  770  (affirming  292  Fed.  635),  the  court, 
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relying  on  Peck  v.  Lov;e ,  supra ,  held  that  an  excise  tax  upon 
the  privilege  of  doing  business  in  the  corporate  form,  measured 
by  the  fair  value  of  the  corporations ' s  capital  stock,  did  not 
qualify  as  a  "tax  or  duty"  on  exports,  even  as  applied  to  a 
corporation  whose  business  was  confined  to  the  exportation 
of  goods  from  the  United  States  to  foreign  countries  and  the 
sale  of  goods  for  export  to  export  commission  merchants  in 
this  country. 

A  recent  New  York  case  indicates  that  the  test  as  to 
whether  a  state  or  local  tax  qualifies  as  an  "impost"  within 
the  purview  of  the  Import-Export  Clause  is  whether  "the  tax 
is  measured  by  the  property  imported  or  exported,  or  by  its 
proceeds  ..."  Hence,  in  Citroen  Cars  Corp.  v.  City  of  New 
York  (1972)  332  N.Y.S.2d  882,  the  Court  said: 

"To  begin  with,  it  would  appear  from  the 
decided  cases  that  not  all  franchise  taxes  which 
have  an  impact  on  imports  or  importers  are  for- 
bidden.  Taxing  statutes  employ  various  factors 
for  assessing  the  value  of  the  franchise.   Some 
measure  the  tax  by  the  capital  of  a  corporation 
or  its  dividends,  and  in  such  instances  the 
courts  have  held  that  although  imports  and  exports 
are  affected  they  do  not  violate  the  Constitution 
(citations).   I^Jhere ,  as  is  true  in  this  case, 
the  tax  is  measured  by  the  property  imported  or 
exported,  or  by  its  proceeds,  it  is  an  impost 
in  effect  if  not  in  form  (citations) .   Conse- 
quently, the  present  assessment  under  the  uity 
gross  receipts  franchise  tax  is  invalid  un''ess 
at  the  time  imposed  the  importer's  cars  ceased 
to  be  imports  ..." 


The  following  taxes,  among  others,  have  been  held  invalid 
under  the  Import-Export  Clause  and  hence  clearly  qualify  as 
"Imposts  or  Duties",  namely:   personal  property  (ad  valorem) 
taxes  (Low  v  Austin  (1972)  13  Wall)  U.S.  29,  80  L.Ed.  517), 
sales  taxes  (Richfield  Oil  Corp.  v.  State  Board  of  Eoualization 
(1946)  329  U.S.  69,  91  L.Ed.  80),  license  taxes  measured  by 
gross  receipts  from  the  sale  of  imports  or  exports  (Crew  Levick 

Co.  V.  Pennsylvania  (1917)  245  U.S.  292  L.Ed.  ), 

gallonage  taxes  (Department  of  Revenue  v.  Beam  Distilling  Co. 
(1964)  377  U.S.  341,  12  L.Ed. 2d  362,  84  S.Ct.  1247)  and  license 
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taxes  which  single  out  for  special  taxation  either  the  act  of 
importing  or  the  occupation  of  importer  (Brov;n  v.  ^farvland 
(1827)  25  U.S.  (12  Wheat.)  419,  6  L.Ed.  678). 

Conversely,  certain  gtate  or  local  taxes  (taxes  measured 
by  income,  capital  stock,  gross  product  consumed)  simply  do 
not  qualify  as  a  direct  tax,  or  the  equivalent  thereof,  on  the 
articles  of  import  or  export,  and  hence  are  not  invalid  under 
the  Import-Export  Clause,  even  though  such  taxes  have  an  indirect 
impact  upon  the  articles  of  import  and  export. 

In  the  present  situation,  the  payroll  expense  tax  bears 
no  special  relationship  v.'hatsoever  either  to  the  articles  of 
import  and  export  or  to  the  process  of  importing  or  exporting. 
The  tax  is  levied  upon  all  employers  doing  business  Xv'ithin 
San  Francisco.   Although  the  ordinance  contains  no  express 
exclusion  for  importers  or  exporters,  neither  does  it  single 
out  for  special  taxation  either  the  articles  of  import  or  export, 
or  the  act  or  occupation  of  importing  or  exporting,  or  any 
other  activity  which  has  any  unique  relationship  to  the  process 
of  importation  or  exportation.   The  measure  of  the  tax,  payroll 
expense,  bears  no  unique  relationship  to  the  property  imported 
or  exported,  or  to  its  proceeds.   Nothing  in  the  payroll  expense 
tax  "directly  and  closely"  bears  upon  the  articles  of  import 
and  export,  or  upon  the  processes  of  importation  and  exportation. 
In  this  respect,  the  Payroll  Expense  Tax  is  similar  to  any 
number  of  other  taxes  which  are  validly  applicable  to  importers 
or  exporters,  including  net  income  taxes,  real  property  taxes 
on  places  of  business,  or  utility  user  taxes. 

In  summary,  the  Payroll  Expense  Tax  is  not  a  direct 
tax  upon  the  articles  of  import  or  export,  as  is  c  personal 
property  tax.   Nor,  in  my  opinion,  is  it  the  equivalent  of 
a  direct  tax  on  such  articles  of  import  or  export.   The  Payroll 
Expense  Tax,  therefore,  is  not  a  "tax  .  .  .  of  a  kind  prohibited 
by  the  Export-Import  Clause",  i.e.,  it  does  not  come  v/ithin 
the  scope  of  "imposts  or  duties"  within  the  purview  of  the 
Import-Export  Clause. 
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For  the  reasons  set  forth  herein,  I  recommend  that  the 
petition  for  redetermination  filed  by  Atkins,  Kroll  &  Co . ,  Ltd., 
be  denied. 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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August  12,  197^ 


Francis   J.  Curry,  M.D. 

Director  of  Public  Health 
101  Grove  Street 

San  Francisco,  CA  94102 

Subject:   Whether  Laundry  Service  Provided  by  Manx  Hotel  to  the 
Beverly  Plaza  Hotel  and  the  Cecil  Hotel  is  Exempt 
Under  Section  354(e)  of  the  Health  Code  from  Permit 
Requirements 

Dear  Dr.  Curry: 

On  July  9,  1974,  a  hearing  T«7as  held  at  the  Health  Department 
concerning  the  laundry  service  provided  by  the  Manx  Hotel  to  the 
Beverly  Plaza  Hotel  and  the  Cecil  Hotel.   At  the  hearing  it  was 
determined  that  Mr.  Vance  Huckins  is  the  oiNmer-opera tor  of  each  of 
these  hotels.   Each  hotel  is  separately  incorporated  and  Mr.  Huckins 
is  the  sole  stockholder  and  general  manager  of  each.   Concerning 
the  management  of  these  hotels,  all  three  are  run  as  a  single 
operation  with  a  master  insurance  policy,  joint  attorneys  and 
accountants,  joint  purchasing  arrangements  and  adve^-tising  arrange- 
ments.  The  laundry  service  is  one  aspect  of  this  s-'ngle  operation 
and  is  only  provided  to  these  three  hotels  for  their  linen.   This 
service  is  not  offered  to  any  guests  of  the  hotel,  nor  to  the  public 
generally.   The  cost  of  operating  this  laundry  service  is  appor- 
tioned among  all  these  hotels. 

Section  354  of  the  Health  Code  prohibits,  unless  a  permit  is 
first  obtained,  any  person,  firm,  or  corporation  from  establishing, 
maintaining,  operating  or  carrying  "on  the  business  of  a  public 
laundry  or  washhouse,  where  clothes  or  other  articles  are  cleansed, 
ironed,  washed,  starched,  marked  or  sorted  for  hire  of  profit,  .  .  . 
in  any  building  or  premises  within  the  limits  of  the  City  and  County 
of  San  Francisco.  .  ." 
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With  respect  to  hotels  and  hospitals,  subdivision  (e)  of 
Section  354  provides  that: 

"The  provision  of  this  section  shall  not 
apply  to  hotels,  or  hospitals  maintaining  or 
operating  laundries  exclusively  for  the  con- 
venience, service  or  accommodation  of  the 
respective  guests,  patients  or  eraployees." 

Thus,  the  exception  provided  in  subdivision  (e)  is 
applicable  to  hotels  where  the  laundry  service  is  incidental  to  the 
hotel  business. 

The  evidence  established  at  the  hearing  on  July  9,  1974, 
indicates  the  laundry  service  is  only  incidental  to  the  operation 
of  these  hotels,  and  is  not  a  business  servicing  the  public. 

Accordingly,  you  are  advised  that  the  laundry  service 
provided  by  the  Manx  Hotel  to  the  Beverly  Plaza  Hotel  and  the 
Cecil  Hotel  is  exempt  under  Section  354(e)  of  the  Health  Code, 
from  the  perrait  requirements  applicable  to  "a  public  laundry  or 
washhouse. " 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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August  13;,  197^ 


Donald  M.  Scott,  Chief 

S?n  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Waiver  of  Appeal  of  Chief  of  Police 
Disciplinary  Suspension 

Dear  Chief  Scott: 

I  have  reviewed  your  request  for  an  opinion,  in 
which  you  ask  whether  you  may,  pursuant  to  Section  8.343 
of  the  Charter,  exercise  your  power  for  summary  suspension 
(not  to  exceed  ten  days)  only  in  those  instances  where  the 
employee  consents  to  waive  his  right  to  appeal. 

The  Charter  is  a  limitation  on  the  powers  of  public 
officials  of  the  City  and  County  of  San  Francisco.   The 
Chief's  only  power  regarding  discipline  of  members  of  the 
Police  Department  is  set  forth  in  Section  8.343.   The  Chief, 
when  disciplining  a  member  of  the  Police  Department,  must 
act  in  compliance  with  the  provisions  of  Section  8.343  and 
must  exercise  his  discretion  in  determining  whetiier  a  summary 
suspension  or  the  more  serious  sanction  of  charges  to  be 
filed  against  the  officer  before  the  Police  Commission,  should 
be  invoked.   In  determining  which  disciplinary  action  to 
follow  and  in  deciding  how  severe  a  sanction  is  required, 
the  Chief  must  review  and  act  on  the  factual  matters  surrounding 
the  violation. 

The  Charter  also  gives  right  to  the  police  officer, 
including  a  right  of  appeal  to  the  Police  Commission  in  the 
event  of  a  sumjiiary  suspension.   The  Charter  does  not 
authorize  the  Chief  to  bargain  with  the  police  officer 
regarding  his  rightsof  appeal,  in  exchange  for  a  more  limited 
form  of  discipline. 
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Section  3513  of  the  Civil  Code  provides  that  a  law 
established  for  a  public  reason  cannot  be  contravened  by  a 
private  agreement.   The  provisions  contained  in  Section 
8.343  of  the  Charter,  setting  forth  the  Chief's  power  for 
discipline  of  members  of  the  Police  Department  and  providing 
police  officers  with  rights  of  appeal  are  designed  to  serve 
the  public  interest  in  order  and  discipline  within  the 
Police  Department,  and  the  public  interest  in  protecting 
police  officers  from  abusive  exercise  of  authority.   The 
rights  contained  in  these  provisions  are  established  for 
a  public  reason  and,  therefore,  the  Chief  and  the  police 
officer  involved  may  not,  by  private  agreement,  negotiate 
a  waiver  of  them. 

You  are  advised  that  you  may  not  condition  the 
exercise  of  your  power  of  summary  suspension  on  a  waiver  by 
the  police  officer  involved  of  his  right  of  appeal  to  the 
Police  Commission. 

Very  truly  yours, 


THOMAS  Mo  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-80 


August  1^,  1974 


Donald  M.  Scott 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  CA  94103 

Subject:   Entitlement  of  Staff  Solo  Motorcycle  Maintenance 

Sergeant  to  Bonus  Pay  Under  Charter  Section  8.405(b) 

Dear  Chief  Scott: 

Charter  Section  8.405(b)  provides  for  an  additional  rate 
of  pay  to  members  of  the  Police  Department  "who  are  assigned  to 
two-wheel  motorcycle  traffic  duty."  Thus,  a  bonus  or  premium 
is  paid  to  those  officers  who  are  placed  in  a  position  where 
their  primary  function,  while  patrolling  on  a  two-wheel  motor- 
cycle, is  to  control  the  movement  of  automobiles  and  other 
vehicles  upon  the  streets  and  to  arrest  or  cite  those  persons 
who  violate  the  traffic  laws. 

The  position  of  Solo  Motorcycle  Maintenance  Sergeant  is 
one  that  is  primarily  administrative.   He  is  a  member  of  the 
staff  of  the  Director  of  Traffic  and  is  responsible  to  the 
Director  of  Traffic  for  the  maintenance  and  repair  of  all 
vehicles  and  equipment  and  for  the  providing  of  all  supplies 
for  the  Traffic  Bureau.   This  position  may  also  involve  the 
operation  of  vehicles,  including  two-wheel  motorcycles  for  road 
testing  when  new  or  repaired,  the  delivery  of  nev7  vehicles  to 
the  shop  for  radio  installation,  and  the  delivery  of  sample  of 
blood  and  urine  for  analysis,  tape  recording  of  drunk  driving 
suspects  to  the  property  office. 
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From  the  foregoing  it  is  readily  apparent  that  the 
position  of  Solo  Motorcycle  Maintenance  Sergeant  is  not  one  of 
traffic  duty,  i.e.,  assigned  for  the  purpose  of  controlling 
traffic  on  streets  and  citing  persons  who  violate  traffic  lav;s . 
And  this  is  so  even  when  he  may  be  operating  a  tv;o-wheel  motor- 
cycle.  On  those  occasions  he  would  be  doing  so  for  the  purpose 
of  testing  or  for  delivery  of  some  object  on  behalf  of  the 
Traffic  Bureau. 

Consequently,  in  my  opinion,  the  officer  occupying  the 
position  of  Solo  Motorcycle  Maintenance  Sergeant  is  not 
"assigned  to  two-vjheel  traffic  duty,"  and  therefore  you  are 
advised  that  such  position  is  not  entitled  to  the  additional 
pay  for  two-wheel  traffic  duty  as  provided  for  in  Section 
8.405(b)  of  the  Charter. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
City  Attorney 
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August  Ih,    1974 


Ervin  J.  Jindrich^  M.D. 

Chief  Medical  Exarriiner-Coroner 

Hall  of  JuGtice 

7th  &  Bryant  Streets 

San  Francisco^  California  9^103 

Subject:   Oa-th  Requirement  Wliere  Employee 
Refuses  to  Sign 

Dear  Dr.  Jindrich: 

I  have  revieived  your  request  for  an  opinion  regard- 
ing v/hether  a  particular  employee  ma.y  continue  to  v7ork  in  the 
Coroner's  office  as  a  medical  transcriber-typist  v/ithout 
signing  the  oath  card.   Article  20_,  Section  3  of  the  State 
Constitution  requires  all  public  employees  to  sign  the  oath 
of  allegiance.   The  oath  of  allegiance  v:hich  you  submitted 
to  the  employee  comports  v;ith  the  language  set  forth  in  the 
State  Constitution  J  and  is  lav/ful  and  constitutional. 

The  oath  of  allegiance  requires  an  OLipli,  'ec  to  com- 
mit himself  to  support  the  Constitutional  processes  of  the 
Govemmentj  and  to  obey  and  enforce  the  lav.-s.   See  Bond  y. 
Floyd,  355  U.S.  116  (1966);  Lav;  Students  Research  Council  v. 
Ivadiaond,  401  U.S.  154  (I97I).   It  does  not  require  an  employee 
to  forego  his  o\^m   personal  beliefs  as  to  v.'hat  the  lo.v;  should 
be.   Therefore,  you  must  require  an  employee  to  sign  the  oath 
of  allegiance. 

Very  truly  yours. 


THOI'IAS   M.    O'CONNOR 
City  Attorney 
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Mr.  Frank  R.  Quinn 

Acting  Registrar  of  Voters 

Office  of  Registrar  of  Voters 

155  City  Hall 

San  Francisco,  California  94102 

Subject:  Request  for  Opinion:  May  a  Person  not  a 
Citizen  of  the  United  States  be  a  Deputy 
Registrar  of  Voters? 

Dear  Mr.  Quinn: 

On  July  22,  197^,  you  requested  an  opinion  as  to 
whether  a  noncitizen  may  be  a  deputy  registrar  of  voters, 

According  to  Section  205.5  of  the  Elections  Code, 
any  person  who  is  an  elector  qualifies  for  appointment 
as  a  deputy  registrar.   Pursuant  to  Sections  20  and  100 
of  that  Code,  an  elector  is  one  who  qualifies  to  vote 
under  Article  II,  Section  1  of  the  State  Constitution. 
Article  II,  Section  1  provides  that  a  person  must  be  a 
citizen  to  qualify  to  vote. 

Therefore,  you  are  advised  that  to  qualify  as  a 
deputy  registrar,  a  person  must  be  a  citizen. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


I 


Letter  Opinion  No.  74-83 


August  l4,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Street  Artist  Permits  for  Participants 
in  Adult  Vocational  Program  II 

Dear  Mr.  Dolan; 

This  is  in  reply  to  your  request  that  this  office  draft  an 
ordinance  to  the  Street  Artist  Ordinance  which  would  provide  that 
members  of  Adult  Vocational  Program  II  (AVP  II)  be  permitted  to 
peddle  their  creations  under  a  permit  granted  to  a  ^'family  unit," 

VThen  you  refer  to  our  "Street  Artist  Ordinance,"  it  is  pre- 
sumed that  you  are  referring  to  Proposition  J,  an  initiative  ordi- 
nance adopted  by  the  voters  in  the  primary  election  on  June  4,  1974, 

Section  3720  of  the  Elections  Code  provides  as  follows: 

"No  ordinance  proposed  by  initiative  petition 
and  adopted  either  by  the  board  of  supervisors  with- 
out submission  to  the  voters  or  adopted  by  the  voters 
shall  be  repealed  or  amended  except  by  a  vote  of  the 
people,  unless  provision  is  otherwise  made  in  the 
original  ordinance.   In  all  other  respects,  an  ordi- 
nance proposed  by  initiative  petition  and  adopted 
shall  have  the  same  force  and  effect  as  any  ordinance 
adopted  by  the  board  of  supervisors." 
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Proposition  J  contains  no  language  V7hich  would  indicate  an 
intent  that  said  initiative  could  be  amended  or  repealed  by  the 
Board  of  Supervisors. 

Rased  upon  the  foregoing,  it  is  my  opinion  that  the  Board 
of  Supervisors  could  not  validly  amend  Proposition  J  to  accomplish 
the  purpose  under  consideration. 

However,  Article  24  of  the  San  Francisco  Police  Code,  Section 
1700  et  seq.  also  contains  provisions  for  the  issuance  of  "permits" 
to  street  artists.  A  basic  distinction  between  Article  24  and  Prop- 
osition J  is  that  under  the  former,  peddling  is  penriissible  only  in 
areas  designated  bj'-  the  Board  of  Supervisors,  i.e.,  Embarcadero 
Plaza  and  the  Civic  Center  Plaza. 

In  the  letter  attached  to  your  request  addressed  to  Mr.  Howard 
Lazar  of  the  Art  Commission  from  the  Adult  Vocational  Program  II, 
it  was  indicated  that  peddling  activities  by  the  AVP  II  group  would 
be  on  a  limited  or  sporadic  basis.   Taking  this  factor  into  con- 
sideration, permissive  peddling  in  the  two  aforementioned  locations 
may  be  satisfactory  to  AVP  II  and  similar  organizations. 

Accordingly,  I  am  attaching  a  proposed  amendment  to  Article 
24  of  the  Police  Code  which  v/ill  make  it  possible  for  AVP  II  and 
similar  organizations  to  obtain  a  "permit"  (certification)  as  a 
family  unit  and  said  "permit"  V7ill  legally  allov;  those  individuals 
within  the  unit  to  validly  sell  their  art  works  in  the  designated 
locations. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


i 


Letter  Opinion  No.  74-84 


August  15,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,    CA  94102 

Subject:      Financial  Disclosure   Statement   Required  by   the   Govern- 
mental Conflict   of   Interests  Act    (Sections    3600-3760, 
Government  Code) . 

Dear  Mr.    Dolan: 

It  was  requested  on  behalf  of  Supervisor  Pelosi  that  I 
advise  the  Board  of  Supervisors  what  financial  statements  must 
be  filed  by  members  of  the  Board  and  other  officials  in  order 
to  comply  with  the  Governmental  Conflicts  of  Interest  Act  (herein 
referred  to  as  the  "Act"). 

On  March  28,  1974,  the  California  Supreme  Court  stayed  the 
operation  of  the  Act,  which  would  have  required  the  filing  of 
financial  disclosure  statements  by  certain  officials  during  April 
of  1974,  until  the  court  could  rule  on  the  cons titv  ':ionality  of 
the  Act  in  the  case  of  County  of  Nevada  v.  MacMillen,  11  C.3d 
662.   In  their  decision  on  that  appeal,  the  court  upheld  the  con- 
stitutionality of  the  Act,  terminated  the  stay  order  therefore 
granted,  and  ordered  that  the  financial  disclosure  statements  be 
filed  during  the  month  of  September,  1974. 

The  requirement  for  the  financial  disclosure  statement  is 
applicable  in  this  jurisdiction  to  the  members  of  the  Board  of 
Supervisors,  the  Mayor,  the  Chief  Administrative  Officer,  the  members 
of  the  Planning  Commission,  and  the  Director  of  Planning. 
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Generally  the  types  of  financial  interests  to  be  disclosed 
include  investments  in  business  entities,  interests  in  real  property, 
sources  of  income,  loans  or  gifts,  and  positions  of  employment. 

The  statement  need  not  disclose  an  iiiterest  "which  could 
not  be  affected  materially  by  any  action,  failure  to  act  or 
decision  taken  by  the  public  official  acting  within  the  scope  of 
his  official  duties."   (Section  3700(c))   It  is  important  to  note, 
however,  that  those  financial  interests  located  or  doing  business 
in  the  City  and  County  of  San  Francisco  must  be  considered  as 
interests  which  could  be  "affected  materially"  thereby.   (Section 
3700(d)) 

More  specifically  the  following  items  are  to  be  included  in 
the  statement: 

(1)  Business  entities.   Direct  or  indirect  invest- 
ments worth  more  than  ^1,000.00.   The  statement  must 
contain  the  name,  principal  address  and  general  nature 
of  the  business  entity  and  whether  such  investment 
exceeds  $10,000  in  value.    Exempted  from  disclosure 
are  bank  accounts  and  other  time  deposits  in  financial 
institutions,  shares  in  a  credit  union,  cash  value  of 
life  insurance  and  debt  instruments  such  as  bonds, 
vjhere  not  convertible  to  an  equity  interest.   Hov/ever, 
income  from  the  foregoing  should  be  reported  under  (3), 
infra . 

(2)  Real  Property.   Direct  or  indirect  interest 
exceeding  ^1,000.00^  The   statement  must  contain  a 
description  of  the  property  (including  street  =iddress, 
and  place,  book  and  page  number  where  recorded^  and 
whether  such  interest  exceeds  $10,000.00  in  value. 
Real  property  includes  an  option  to  buy  but  does  not 
include  a  home  or  property  used  by  the  official  prima- 
rily for  personal  or  recreational  purposes. 

(3)  Sources  of  Income,  Loans  or  Gifts.   If  the 
aggregate  value  of  these  items  received  in  the  preced- 
ing 12  months  exceeds  $250.00,  the  statement  must  con- 
tain the  name,  address  and  description  of  each  source 
including  the  consideration  received,  and  V7hether  the 
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value  exceeds  $1000.00.   But  it  is  not  reauired  that  the 
names  of  customers,  clients  or  patients  of  a  busii^ess 
dSced\-  ^%S^^^^>  ^^-^ly  the  business  entity  which  pro- 
fi^  I   /°''  example,  m  disclosing  a  source  of  income 

rpn^  n'^i^J  Property,  the  names  of  the  tenants  and  the   * 

adSresf  of  ^h'^''^  ^^"^  ^°'  ^^  ^iven,  only  the  name  and 
aaaress  or  che  property. 

,,,  ^^^      I'ositions  of  Employment.   The  name,  principal 
address  and  general  nature  oFTI^  business  entity  fo?    ■ 

??\^TH^rfr'V?°^^4°2  °^  management  or  office  which 
IS  held  at  the  time  of  filing  or  within  the  previous 

.•^^■Tvo  I^?  indirect  investments  in  business  entities  and  the 
ship^wVhS  o^blin  i?/^^l  P^°P--t:y  stated  above  means  the  ovmer- 
snip  by  the  public  official's  spouse,  dependent  children  or  accent 
a  business  entity  in  which  the  public  official,  spouse!  dependent* 
children^or  agent  possess  more  than  fifty  per  cen?  ownership  and 
ch.f^''  ^u   ""^^^^  ^^'^    P^^^-^^  official,  his  spouse  or  dependent 
children  have  a  present  or  future  interest  worth  more  than  $1,000.00. 

Financial  disclosure  statements  are  to  be  filed  wi -h  i-h« 
County  Clerk  and  while  no  specific  form  is  set  forth  in  tSe  Act 
to'^hil  dS?v  To   d?^'  P-vided  by  the  Secretary  of  State  pursuan' 
financial'2isclosu?r"    ^"f^-^^^--  ^bout  the  requirements  of 

fiTipno.-?'f^5^''^r''  ^^^°^'^   2lso  asked  whether  those  ofricials  who  filed 
SeStembei  ^^^,f  °^^^^  ^  ta  tements  in  April  of  1974,  mu,  t  refile  L 
September.   In  my  opinion  tne  answer  is  no,  because  th-  Supreme 
SSch  h?d'r  f""i^^°"  ''^'^^   t^^t  the  financial  disclosure^tatement 
maMon  ^^/h  "^  ^"-^^"^   "-^  September  was  only  to  cover  the  same  infor- 
mation and  the  same  period  as  what  would  have  been  covered  for  a 
statement  filed  during  the  month  of  April         ^overeo  ror  a 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-85 


August  16,    1974 


Mr.  Robert  J.  Dolan^,  Clerk 

Board  of  Supervisors 

235  City  Kail 

San  FranciscOj  California  9^102 

Subject:  Requirement  for  Filing  Notice  of 
Deterniination;  California  Public 
Resources  Code  Section  21152 

Dear  Mr.  Dolan: 


your  request  lor  ( 
to  zonin,":  chanrces 


.n  opmxon 
for  the 


;  firin  of  Sullivan, 
:he  filin.'",  of  a 


This  is  in  response  to 
on  Ordinance  No.  30'^!--71  relating 
Nob  Hill  area  and  the  letter  from  the  1; 
Roche  &  Johnson.   The  letter  relates  to 
Notice  of  Determination  under  the  Public  Resources  Code 
Section  21152  vjhichj  if  applicable  in  the  instant  situation, 
vrould  reduce  the  time  to  challenge  the  action  of  the  City 
and  County  by  reason  of  environmental  factors  to  thirty  (30) 
days. 

Pursuant  to  the  Public  Resources  Code,  the  Board  of 
Supervisors  enacted  Chapter  31  of  the  So.n  Francisco  Adminis- 
trative Code' to  provide  for  a  procedure  for  reviev:ing  and 
processing  environmental  irapact  reports  as  v;ell  as  environ- 
mental revievr  of  projects  to  be  approved  or  carried  out  by 
the  City  and  County  of  San  Francisco.   Section  31.29(d)  of 
Chapter  3I  of  the  Adiainistrative  Code  provides  that  the 
Department  of  City  Planning  has  been  delegated  the  duty  of 
filing  the  Notice  of  Deterraination  referred  to  in  your  letter. 


Letter  Opinion  No.  74-85 

Mr.  Robert  J.  Dolan        p  ^  ^   ^r  , 

"^  August  16;,    107I; 

T,..,^  .      Accordingly,    J   arp.  forv;ardins  a  cooy  of  you- 
le.oer  together  vrith  the   docu^'iients  you  f^urnis'-^ed      ?o'->^^ 
Departrr:ent   of  City  Planning  with  a  reoueGrthafthe?  - •  p 
appropriate   action  pursuant  to  statute.  "^       -""^ 

Very  truly  yours. 


THc:.'j\s  :•:.  o- condor 

City  Attorney 


* 
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Letter  Opinion  No.  74-86 


August  16^  1974 


J.  Dolan,  Cleric 
Boarc  of  Supervisors 

235  City  Hall 

San  FranciscOj  California  9^102 

Subject:   Request  of  Selig  Chemical  Industries  to 
be  Relieved  of  Contractual  Obligations 
under  Purchasing  Contract  No.  8303^ 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  setting  forth 
the  request  of  the  Finance  Cormr.ittee  that  I  reviev;  Selig 
Chemical  Industries'  request  to  be  relieved  of  its  contract. 

Contract  Proposal  No.  8303^  v;as  a  contract  for 
janitorial  supplies  and  v;as  to  run  from  Januar^.'  1,  197^ 
through  December  31^  197^.   It  is  a  term  bid  contract  for 
an  indefinite  quantity  but  an  estimated  yearly  quantity  v:as 
given  and  no  more  than  125/3  of  the  estimate  need  be  furnished. 
The  contractor  was  lov:  bidder  on  four  items,  nam.ely,  items 
Nos.  615,  6l7j  619  2.nd  621  v.'hich  v:as  a  floor  conditioner  for 
resilient  3,nd  hard  surface  floors,  knoxm  as  Selig 's  "Neutro- 
Jel"  No.  110  LD,  or  acceptable  equal.   The  four  bid  items 
i.'ere  for  the  saine  substance  but  in  different  can  sizes,  5 
gallon,  16  gallon,  30  gallon  or  55  gallon  drums. 

The  bid  price  v.-as  a  firm  price  and  bids  v.-ere  opened 
on  November  I6,  1973.   The  contract  executed  in  Decem.ber  of 
1973  commenced  on  January  1,  197^,  and  contractor  began  per- 
form.ance.   There  are  approximately  four  m.onths  left  on  the 
contract  term.   His  reason  for  cancellation  is  stated  therein 
as  "numerous  increases  and  shortages  of  rai\'  materials,  through 
circumstances  beyond  our  control.''  The  contractor  does  not 
state  hov:  he  is  affected  by  increases  and  shortages  of  rav; 

materials. 
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Based  upon  the  contractor's  request  and  his  failure 
to  claim  that  performance  of  the  contract  is  impossible  or 
that  performance  can  be  prevented  by  ''n'umerous  increases  and 
shortages  of  rav;  materials,"  it  is  apparent  that  there  is  no 
legal  basis  for  cancelling  the  contract.   (See  McCullock  v. 
Liouori,  88  CA2d  366  and  Lloyd  v.  Murphy,  25  C2d  ^b.   See" 
also  KcQuillin,  Municipal  Corporations,  Volume  10,  Section 
29.130.) 


It  is 
cancellation  as 


therefore  recor.omended  that  the  request  for 

it  has  ''oeen   furnished  to  your  Board  be  denied. 


Very  truly  yours. 


THOMAS  M.    O'COMOR 
City  Attorney 


I 


Letter  Opinion  ITo.  74-8? 


August  19,  197^ 


Mr.  Robert;  J.  Dolan,  Clerk 

Beard  of  Supervisors 

235  City  Kail 

San  Francisco,  California  94102 

Re:  PT&T  Aopl.  No.  53587  et  al.,  Dec,  No.  83162 
PG&E  Appl.  No.  54616,  17,18,  Dec.  No.  83127 
PG^E  Appl.  No.  54279,  80,81. 

Dear  Mr.  Dolan: 

Supervisor  Kopp  has  requested  this  office  to  advise 
concerning  the  official  position  of  the  City  and  County  in 
the  above  proceedings. 

After  attending  the  hearings  and  reviewing  the 
evidence  and  testimony  in  the  P.  T.  &  T.  Applications, 
this  office  filed  a  brief  in  opposition  to  the  rate  of 
return  and  the  issue  of  accelerated  depreciation.   The 
Corarr.ission  issued  its  Decision  No.  83162  on  July  23,  1974. 
In  that  Decision,  the  Comr^.ission  authorized  increased 
rates  totaling  $199,400,000.00.   The  Company  had  requested 
$289,400,000.00. 

In  my  opinion,  the  issue  of  accelerated  depreciation 
is  still  inconsistent  with  the  Supreme  Court  of  California 
in  City  and  County  v.  Public  Utilities  Co'-r.lsslon  (1972) 
6  CT3"c  li9^   la  this  connection,  we  have  joined  with  the 
cities  of  San  Diego  and  Los  Angeles  in  asking  for  a  re- 
hearing on  this  issue,  as  well  as  Rate  of  Return,  Lifeline 


f 
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Rates  and  Wage  Annual Iz at Ion.   The  Petition  for  Rehearing  was 
filed  August  9  vath  P.U.C.   If  a  rehearing  is  not  granted, 
then  a  determination  must  be  made  as  to  whether  or  not  to 
file  a  Writ  of  Review  with  the  Supreme  Court. 

In  the  matter  of  the  Pacific  Gas  Ec   Electric  Company,  the 
increase  just  gratnted  was  by  Decision  No.  83127,  dated  July  9, 
1974,  and  authorized  $l4l, 306,000. GO,  as  opposed  to  $158,203, 000. 00 
requested  by  the  Company.   The  increase  sought  by  P.G.&E.  v;as  to 
offset  the  increased  costs  of  gas  being  charged  by  the  producers 
in  California  ($3;, 59^:, 000. 00),  El  Paso  Natural  Gas  Company 
($30,362,000.00)  and  Alberta  &  Southern  Gas  Company,  Ltd., 
CaJiada  ($122,307^000.00). 

B^'  their  application,  P.G.&E.  sought  only  to  recover  the 
increased  cost  of  gas  to  them  for  purchases  beginning  July  1, 
1974,  and  did  not  seek  an  increase  in  their  Rate  of  Return  or 
any  other  increases  in  their  Operating  Expenses.   Presently  the 
Company  has  before  the  Commission  applications  for  increased 
rates  for  their  Electric,  Gas  and  Steam  Heating  Departments. 
In  these  general  Rate  Applications,  the  Company  seeks  not  only 
to  recover  increased  costs  experienced  in  the  last  year,  but 
also  a  higher  Rate  of  Return  than  last  authorized  by  the  Com- 
mission.  Our  office  is  participating  in  these  hearings,  and  we 
plan  to  oppose  the  Rate  of  Return  sought  by  the  Company,  as 
well  as  supporting  the  Commission  staff  in  their  Results  of 
Operation  report. 

As  to  the  increase  just  granted  for  the  increased  cost 
of  gas,  the  Commission,  in  its  Decision,  discussed  the  drastic 
increase  in  the  price  of  Canadian  gas  and  the  associated  problems 
in  dealing  with  a  foreign  government.   Beginning  July  1,  the 
price  increased  from  38.3)^  nicf  to  70.1^  Bicf,  or  an  increase  of 
o3/i. 

Quoting  from  the  Decision: 

"Northern  California  is  irrevocably  committed 
to  Canadian  sources  for  40  percent  of  its  natural 
gas  supply.   This  commitment  \ia.s   made  without  the 
benefit  of  a  treaty  or  other  international  agreement. 
The  customers  of  P.G.&E.  must  pay,  in  their  rates, 
whatever  field  prices  may  result  from,  the  operation 
of  the  Canadian  political  structure.   That  structure, 
built  on  a  parliamentary  base  and  different  consti- 
tutional concepts,  is  one  in  vihich  an  American 
utility  corporation  may  not  be  the  most  effective 
arm  to  negotiate  on  behalf  of  an  important  segment 
of  the  American  public. 


* 
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"Negotiation  v/ith  foreign  governments  is  the 
sole  prerogative  of  the  President  of  the  United 
States.  (United  States  v.  Curtis -Wright  Export 
Corp.  (193bj  299  US  304,  319,  «1  L  ed  255,  2527) 

"The  people  of  northern  California,  "both  by 
their  taxes  and  through  payment  of  utility  bills, 
contribute  significant  s\ims  tov/ards  the  support 
of  the  United  States.  We  therefore  feel  no  reluc- 
tance in  calling,  on  their  behalf,  for  the  assist- 
ance of  the  United  States  in  dealing  v;ith  Canadian 
authorities.   Pursuant  to  Sections  307  and  701  of 
the  Public  Utilities  Code,  we  shall  direct  the 
General  Counsel  of  the  Commission  to  meet  with  the 
representatives  of  the  United  States  Department  of 
State,  and  such  other  Federal  agencies  as  may  be 
appropriate,  and  to  enlist  their  advice  and  aid 
for  the  purpose  of  securing  effective  representa- 
tion before  the  various  Canadian  federal  aiid  pro- 
vincial agencies  in  future  executive,  legislative, 
judicial,  and  regulatory  proceedings  involving  the 
cost  of  gas.   Such  action  would  be  consistent  with 
the  long  record  of  representation  by  our  attorney 
in  Federal  proceedings  concerning  utility  costs 
ultimately  paid  by  California  consumers." 

It  vjould  be  my  recomiiiendation  that  this  office  and  other 
city  officials  take  appropriate  action  in  this  regard,  and  as  a 
first  step  I  intend  to  prepare  for  the  Board's  approval  a  reso- 
lution urging  the  United  States  Department  of  State  to  intervene 
in  this  matter  of  importing  natural  gas  to  the  United  States  and 
negotiate  more  favorable  field  prices  for  gas  imported  to  the 
United  States, 

Verj'"  truly  yours. 


THOI-IAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-88 


August  20,    197^ 


Mr.  John  A.  Sutro ,  Commissioner 
Airports  Commission 

San  Francisco  International  Airport 
San  Francisco,  CA   94128 

Subject:   Conflict  of  Interest  Provisions  of 
Proposition  9  and  Proposition  B 

Dear  Commissioner  Sutro: 

By  your  letter  of  June  5,  1974,  you  have  asked  for  my 
opinion  on  whether  you  may  remain  a  member  of  the  Airports 
Commission  in  view  of  the  conflict  of  interest  provisions  of 
Proposition  9  and  Proposition  B.   Your  inquiry  is  prompted  by 
the  circumstance  that  the  law  firm  of  Pillsbury,  Madison  & 
Sutro,  of  which  you  are  a  partner,  has  clients  with  whom  the 
Airports  Commission  enters  into  contracts. 

Proposition  9,  which  does  not  become  effective  until 
January  7,  1975,  with  respect  to  its  conflicts  of  interest  pro- 
visions, adds  Sections  87100  to  87103  to  the  Government  Code 
and  sets  forth  general  prohibitions.   Basically,  it  bans  any 
public  official  from  making,  participating  in  making,  or  in  any 
way  attempting  to  use  his  official  position  to  influence  a 
governmental  decision  in  which  he  knows  or  has  reason  to  know 
that  he  has  a  financial  interest.   (Gov.  Code  §87100)  .   There  is 
a  financial  interest  in  a  decision  if  it  is  reasonably  foresee- 
able that  the  decision  will  have  a  material  financial  effect, 
distinguishable  from  its  effect  on  the  public  generally,  on  any 
business  entity  in  which  there  is  a   direct  or  indirect  invest- 
ment worth  more  than  $1,000.00,  any  real  property  in  which  there 
is  a  direct  or  indirect  interest  of  more  than  $1,000.00,  any 
source  of  income  aggregating  m.ore  than  $250.00  in  value  within 
the  previous  12  months,  or  any  business  entity  in  which  the  offi- 
cial is  a  director,  officer,  partner,  trustee,   employee,  or 
holds  any  position  of  management.   (Gov.  Code  §87103.) 


I 
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It  is  conceivable  that  at  some  time  a  contract  of  a 
client  of  your  law  firm  may  come  before  your  commission  which 
could  have  a  material  financial  effect  upon  your  law  firm  as 
involving  a  business  entity  in  which  there  is  an  investment  of 
more  than  $1,000.00,  a  source  of  income  where  more  than  $250.0  0 
was  received  in  the  previous  12  months,  or  a  business  entity  in 
which  you  are  a  partner.   However,  such  potential  conflict  of 
interest  does  not  require  that  you  leave  the  Airports  Commission, 
only  that  you  refrain  from  making,  participating  in  making,  or 
in  any  other  way  attempting  to  influence  the  Commission's  deci- 
sion relating  to  a  client  of  your  law  firm,  except  where  your 
participation  is  legally  required  for  the  action  or  decision  to 
be  made.   The  need  to  break  a  tie  does  not  make  participation 
legally  necessary. 

Proposition  B  amended  Section  8.105  of  the  Charter  to 
make  the  conflict  of  interest  and  other  prohibited  practices 
provisions  more  stringent. 

Under  subdivision  (a)  of  that  section,  an  official  such 
as  you  is  prohibited  from  becoming  directly  or  indirectly 
interested  in  any  contract,  the  consideration  of  which  is  pay- 
able from  the  treasury,  and  any  contract  in  v/hich  there  shall 
be  such  an  interest  is  declared  null  and  void.   In  People  v. 
Elliot,  115  C.A.2d  410,  it  was  held  that  a  board  member  had  a 
prohibited  interest  in  a  contract  where  he  was  also  the  attorney 
for  the  contractor.   Consequently,  in  my  opinion,  you  would  have 
an  interest  prohibited  by  Charter' Section  8.105(a)  as  to  any 
contract  entered  into  by  the  Airports  Commission  where  the  con- 
tractor was  a  client  of  your  law  firm.   This  conclusion  is 
strengthened  by  the  amendment  of  subdivision  (k)  of  Charter 
Section  8.105,  deleting  the  provision  deeming  the  interest  of 
the  official  who  is  an  attorney  of  the  contracting  party  as  a 
"remote  interest." 

Proposition  B  also  includes  criminal  penalties.   Charter 
Section  8.105(h)  now  provides  that  any  person  violating  any  of 
the  provisions  of  the  section  is  guilty  of  a  misdemeanor  and 
shall  be  removed  from  office  upon  conviction. 

It  would  appear  highly  probable  that  a  situation  will 
occur  where  you  will  be  confronted  with  a  prohibited  conflict 
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of  interest  under  Charter  Section  8.105.   If  such  is  the  case, 
not  only  V70uld  the  contract  approved  by  the  Coimnission  be  null 
and  void  but  you  as  a  commissioner  would  be  guilty  of  -a  mis- 
demeanor and  upon  conviction  thereof  the  penalty  would  be 
removal  from  office. 

If  the  foregoing  assumption  is  factually  correct,  it  is 
my  opinion  that  under  the  provisions  of  Charter  Section  8.105 
you  may  not  remain  a  member  of  the  Airports  Commcission. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


f! 


Letter  Opinion  Ko.  74-89 


August  20,  1974 


Hon.  Quentin  L.  Kopp 
Boarci  of  Supervisors 
235  City  Hail 
San  PranciscOj  California 

Subject;  Constitutionality  of  Regulations 
Setting  an  Absolute  Limit  on  the 
Number  of  Pickets 

Dear  Supervisor  Kopp: 

I  have  reviev;ed  your  letter  suggesting  an  ordinance 
liniting  the  number  of  people  picketing  at  denonstrations. 
You  are  advised  that  there  are  adequate  laws  prohibiting  unlavr- 
ful  activities  -undertaken  by  demonstrators.   Section  242  of  the' 
Penal  Code  prohibits  batteries;  Sections  4o4.4  and  405  et  seq. 
of  the  Penal  Code  provide  additional  criminal  sanctions  for 
riot  or  incitement  to  riot.   Sections  4l5  and  4l6  of  the  Penal 
Code  prohibit  disturbing  the  peace  and  refusal  to  disburse  upon. 
lav;fui  command.   Additionally,  the  unlavrful  assemblies  are  pro- 
scribed under  the  Penal  Code,  Section  4l6_,  empowering  the  police 
to  order  the  assembly  to  disperse.   These  sections  and  many  others 
provide  the  police  an  effective  authority  to  deal  vrith  unlawful 
activities  of  pickets  or  any  other  individuals. 

By  setting  an  absolute  limit  on  the  number  of  pickets, 
the  legislation  vrould impose  regulations  v-ithout  regard  to  the 
facts  of  a  particular  circumstance.   Such  overly  broad  lan.g'aage 
would  infringe  upon  the  rights  of  citizens  freely  to  assemble. 
See  Tnornhill  v.  Alabama,  3IO  U.S.  88.   See  also  Cox  v. 
Louisiana  I,  379  U.S.  53o;  Shuttleworth  v.  City  of  Birmingham, 
39^  U.S.  147;  and  NAACP  v.  Alabama,  377  U.S.  2ob.   Since  any 
attempt  to  frame  legislation  in  terms  of  setting  absolute  limits 
on  the  nuifiber  of  demonstrators  \\^hich  may  participate  in  a  demon- 
stration v;ould  interfere  with  constitutionally  protected  activities 
under  those  circumstances  v.'here  the  limitations  are  unreasonable 
in  light  of  the  surrounding  facts,  it  m.ust  be  concluded  that  such 
legislation  miay  not  be  adopted. 

Very  truly  yours. 


THOMAS  M.  O'COOTTOR 
'City  Attorney 
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Auc7.;ct  22,  19?^:- 


ViT.    John  A.    Sutro,    Coin.'nissicnsr 

Airports   Gornraicsion 

Pllisburj-'j   I-Iadison  £:  Sutro 

225  Bush  Street 

Sesi  Francisco,    California     9^104 

Dear  Mr.   Sutro: 

This  refers  to  j.y  opinion  of  Aiii;Ust  20  in  -v.v.ich  you 
requested  advice  ccncemins  the  effect  of  the  ar^iondricnt  tc 
Charter  Section  8, 105 (a)  relating  to  conflicts  of  interest 
upon  your  continuing  as  a  iiienber  of  the  Airports  Comission. 
You  stated  in  your  letter  that  the  fiiin  of  Pillsoury,  Madison 
£:  SutrOj  of  vjhich  you  are  a  partner,  has  clients  v.'ith  'jihcvr. 
the  Airports  CoLiinission  enters  contracts. 

I-5y  opinion  -v.^as  vrritten  upon  the  ass^o^iption  that  you, 
as  a  partner,  v;ould  share  in  the  fees  paid  by  all  the  clients 
of  3^our  fiiTi  including  those  clients  v:ho  may  contract  >7ith  the 
Mrports  Commission. 

This  will  confirm  our  telephone  conversation  today  in 
which  I  advised  you  that  if  you  do  noi;  represent  or  participate 
in  fees  charged  "by  your  fina  for  services  to  parties  contracting 
with  the  Airports  Comraission,  you  do  not  then,  in  my  opinion, 
violate  the  v/ordins  of  the  Charter  section  since  you  v:ould  not 
"lie  or  become  directly  or  indirectly  interested  in  an?,'  contract 
the  consideration  of  which  is  payable  from  the  treasury." 

Very  truly  yours. 


TKOMilS  :•:.    O'CO^I^TOR 
City  Attorney 


Letter  Opinion  No.  7^-91 


August  2.2.,    1974 


Joseph  P.  Daly 

Acting  Chief,  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  9^102 

Subject;   Age  Discrimination  in  Employment 
Act;  Effect  on  Compulsory 
Retirement  Provisions  of  Charter 

Dear  Chief  Daly: 

This  is  in  response  to  your  inquiry  dated  August  15,  1974, 
concerning  the  effect,  if  any,  of  the  Age  Discrimination  in  Employ- 
ment Act  of  1967  upon  the  provisions  of  the  San  Francisco  Charter 
which  provide  for  compulsory  retirement  of  members  of  your  Depart- 
ment upon  their  attaining  the  age  of  65  years.   (Charter,  Section 
8.590.) 

The  Age  Discrimination  in  Emiployment  Act  of  1967  (Public 
Law  90-202;  81  Stat.  602)  provides,  in  part,  tbat: 

"Sec.  4.  (a)   It  shall  be  unlawful  for  an  employer 

(1)  to  fail  or  refuse  to  hire  or  to  dis- 
charge any  individual  or  otherwise 
discriminate  against  any  individual  v/ith 
respect  to  his  comipensation,  term.s ,  con- 
ditions, or  privileges  of  employment, 
because  of  such  individual's  age; 

(2)  to  limit,  segregate,  or  classify  his 
.employees  in  any  way  which  would  deprive 
or  tend  to  deprive  any  individual  of 
employment  opportunities  or  otherwise 
adversely  affect  his  status  as  an  employee, 
because  of  such  individual's  age;  ..." 


I 


f 


I 
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Joseph  P.  Daly 


August  22,  1974 


However,  Section  12  of  the  Act  specifically  provides  that; 

"The  prohibitions  in  this  Act  shall  bo  limited 
to  individuals  who  are  at  least  forty  years  of  age 
but  less  than  sixty-five  years  of  age." 

The  Act  further  provides  (in  Section  11  thereof)  that  the 
term  "Employer"  as  used  in  the  Act  "does  not  include  the  United 
States,  a  corporation  v;holly  owned  by  the  Government  of  the 
United  States,  or  a  State  or  political  subdivision  thereof." 


Base 
conclusion 
subdivision 
the  terms  o 
of  the  Act. 
individuals 
even  if  the 
County,  the 
of  your  Dep 


d  upon  the  foregoing  provisions  of  the  Act,  it  is  my 
that  the  City  and  County  of  San  Francisco,  as  a  political 
of  the  State  of  California,  is  not  an  "employer'  within 
f  the  Act  and  therefore  is  not  subject  to  the  provisions 
Further,  the  prohibitions  of  the  Act  relate  only  to 
who  are  between  the  ages  of  40  and  65  years.   Consequently, 
provisions  of  the  Act  were  applicable  to  the  City  and 
y  would  not  prohibit  the  involuntary  retirement  of  members 
artment  upon  their  attaining  the  age  of  65  years. 

Very  truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 


J 


Letter  Oninion  No.    7^^-92 


August  27^    197^ 


Mr.  Micha.el  Driscoll 

Meinberj  San  Francisco  Port  Cormnission 

Ferry  Building 

San  FranciscOj  California  9-^111 

Dear  Mr.  Driscoll: 

This  refers  to  our  telephone  conversation  this  morning 
in  which  you  advised  me  that  your  daughter  is  the  ;';ife  of  Joseph 
Alioto,  Jr.  and  that  Joseph  Alioto,  Jr.  has  an  interest  in  a 
contract  vrhich  is  being  negotiated  for  the  transfer  of  Pacific 
Far  East  Line^  Inc.  to  a  group  of  which  he  is  a  member. 


f  ollov;s : 


San  Francisco  Charter  Section  8.105(i)  provides  as 

"A  prohibited  conflict  of  interest  exists 
whenever  an  officer  or  employee  of  the  City 
r.ust  pass  judgraent  upon  a  matter  which  either 
directly  or  indirectly  affects  a  private  party 
v;ho  is  a  child  or  spouse  of  the  officer  or 
em.ployec." 

Youj  as  a  member  of  the  Port  Commiissionj  are  an  officer 
of  the  City  and  County.  You  advise  me  that  the  Port  Comjnission 
v;ill  "pass  judginents  upon  matters  relating  to  Pacific  Far  East 
Line J  Inc." 

Under  the  circumstances,  you  are  advised  that  if  Mrs. 
Joseph  AliotOj  Jr.  has  a  financial  interest  in  Pacific  Far  East 
Line  J  Inc.  by  reason  of  her  m.arriage  status  or  otherv^ise,  you, 
as  a  member  of  the  Port  Commission,  would  be  called  upon  to 
pass  judgment  upon  matters  which  indirectly  affect  the  financial 
interest  of  your  daughter.   There  would  exist  a  prohibited 
conflict  of  interest. 


I 
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If  the  foregoing  asswr.ptions  are  factually  correct,  it 
is  my  opinion  that  under  the  provisions  of  Charter  Section  8.105, 

you  rr.ay  not   rer.iain  a  ner.iber  of  the  Port  Conraission. 

Very  truly  yours. 


THOMiAS  M.    O'COrllTOR 
City  Attorney 


Letter  Opinion  No.  7^-93 


August  29,  197^ 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Legislation  Requiring  Prevailing  Wage 

Provision  in  Certain  Service  Contracts; 
Effect  upon  Contracts  for  Motor  Bus 
Service 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  letter  wherein  you 
advise  that  action  has  been  deferred  by  your  Board  on  a  pro- 
posed ordinance  amending  Section  21.13-1  of  the  San  Francisco 
Administrative  Code  until  an  analysis  of  said  proposed  ordi- 
nance and  its  possible  effect  upon  various  forms  of  motor  bus 
service  has  been  prepared  by  this  office. 

Section  21.13-1  of  the  San  Francisco  Administrative  Code 
was  enacted  in  1963  and  reads  as  follows: 

"In  the  case  of  any  contract  for  contractual 
services  wherein  motor  bus  service  is  to  be 
rendered  to  the  general  public  on  any  facility 
owned  by  the  City  and  County  of  San  Francisco,  the 
Purchaser,  on  recommendation  of  the  department 
head  concerned  and  approval  of  the  chief  adminis- 
trative officer  or  the  board  or  commission  in  charge 
of  such  department  upon  the  ground  that  the  public 
.interest  would  be  best  served  by  requiring  the 
inclusion  of  such  a  provision  in  the  contract,  may 
require  that  any  person  performing  labor  thereunder 
shall  be  paid  not  less  than  the  highest  general 
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prevailing  rate  of  wages  in  private  employment 
for  similar  work  in  the  area  in  which  the  con- 
tract is  being  performed,  as  determined  by  the 
Civil  Service  Commission;  provided,  however, 
if  such  a  provision  is  to  be  included  in  the 
contract  the  notice  inviting  sealed  proposals 
under  Section  21.6  of  this  Code  must  call  atten- 
tion of  bidders  to  the  requirements  of  said 
provision."   (Ord.  No.  305-63;  finally  passed 
12/16/63;  approved  12/20/63.) 

Section  21.13-1  v/as  added  to  the  Administrative  Code 
at  the  time  the  Public  Utilities  Commission  was  contemplating 
the  inauguration  of  a  shuttle  bus  operation  at  the  San  Fran- 
cisco International  Airport  between  the  outlying  parking 
areas  and  the  terminal  building  at  the  Airport,  such  service 
to  be  provided  on  a  contractual  basis.   It  is  my  understand- 
ing that  this  service  is  still  in  operation  and  the  contract 
relating  thereto  contains  the  prevailing  wage  provision 
authorized  by  Section  2  3.13-1  of  the  Administrative  Code. 

As  you  will  note  from  the  language  of  Section  23.13-1, 
it  has  been  narrowly  drafted  so  as  to  apply  only  to  an  opera- 
tion such  as  that  conducted  at  the  Airport;  i.e.,  a  motor  bus 
service  rendered  to  the  general  public  under  contract  on  a 
facility  (the  Airport)  ov/ned  by  the  City  and  County  of  San 
Francisco.   As  so  drafted,  it  has  no  application  to  a  motor 
bus  service  conducted  under  different  circumstances. 

The  proposed  amendment  makes  no  change  in  the  section 
with  respect  to  motor  bus  service.   The  proposed  amendment 
merely  extends  the  provisions  of  the  section  so  as  to  include 
any  contract  for  the  transportation  within  the  City  and  County 
of  San  Francisco  of  any  materials,  supplies  or  equipment  owned 
or  in  the  possession  of  the  City  and  County  of  San  Francisco. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-94 


September  3,  1974 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Franciscoj  California  94102 

Subject:   Charter  Section  8.100;  Validity  of  Requirement 
that  a  Member  of  a  Board  or  Co::imission  Must 
Have  Been  a  Resident  of  City  and  County  for 
Five  Years  and  an  Elector  Thereof  for  One 
Year  Iriimediately  Prior  to  Time  of  Taking  Office 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  August  19^  1974, 
regarding  the  validity  of  requirements  set  forth  in  Charter 
Section  8.100  in  light  of  recent  court  decisions.   Charter  Sec- 
tion 8.100  provides  in  part  as  follows: 

"No  person  .  .  .  shall  be  appointed  as  a 
member  of  any  board  or  comnaission  unless  he 
shall  have  been  a  resident  of  the  City  and 
Comity  for  a.  period  of  at  least  five  years  and 
an  elector  thereof  for  at  least  one  year  ir.";:ne- 
diately  prior  to  the  tiiue  of  his  taking  office, 
unless  otherwise  specifically  provided  in  this 
charter  .  .  .  and  everj'  .  .  .  member  of  any 
board  or  commission  shall  continue  to  be  a 
resident  of  the  City  and  County  during  incum- 
bency of  office,  and  upon  ceasing  to  be  such 
a  resident  shall  be  rem.oved  from  office." 

Preliminarily,  for  the  definition  of  "residence,"  you 
are  referred  to  my  Opinion  No.  62-15,  dated  March  19,  I962,  in 
which  a  full  discussion  of  the  concept  of  residence  v:as  provided. 
Enclosed  is  a  copy  of  that  opinion  for  your  guidance  in  evaluat- 
ing questions  relating  to  residence.   In  conclusion,  I  advised  at 
that  time  " 

"To  be  a  'resident'  within  the  meaning  of 
the  requirement,  an  officer  or  employee  must  com- 
ply v;ith  the  follov/ing  general  requirements.   He 
must  maintain  an  actual  abode  or  dwelling  within 
the  city  and  county;  the  abode  or  dv.'elling  must 
constitute  his  'domicile'  in  lav:,  that  is,  he 
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must  have  the  continued  intention  of  maintain- 
ing the  abode  or  dwelling  in  the  city  and  coimty 
as  his  one  permanent  home  or  abode;  his  inten- 
tion must  be  manifested  not  only  by  his  declarations, 
but  by  his  acts.   Fnere  questions  concerning  'resi- 
dence' arise,  for  instance,  where  an  officer  or 
employee  maintains  a  second  dvrelling  elsev;here,  the 
circumstances  and  facts  must  be  sufficient  to  shov; 
that  (guided  by  certain  standards  ^^hich  the  de- 
cisions of  the  courts  have  established)  the  officer 
or  employee  has,  in  fact,  not  only  m.aintained  an 
abode  or  dwelling  in  the  city  and  coionty,  but  that 
this  abode  or  dwelling  is  his  one  permanent  home 
or  abode, " 

The  recent  judicial  decisions  to  X'lhich  you  referred  are 
Zeilenga  v.^  ITelson,  4  C.3d  6l7  [invalidating  five-year  durational 
residency  r'equirem.ent  in  Butte  County  Charter  as  qualification  to 
run  for  Board  of  Supervisors]  and  Thompson  v.  Mellon,  9  C.3d  96 
[invalidating  two-year  durational  residency  requirement  for  candi- 
dates for  the  city  council  in  Santa  Cruz,]   Those  cases  ini'-olved 
the  important,  fundamental  rights  to  seek  elective  office  and  the 
correlative  right  to  vote  for  a  particular  candidate  as  those 
rights  had  been  identified  in  Zeilenga  v.  ITelson,  supra..   See  also 
Bullock  V.  Carter,  405  U.S.  13^  (1972)  [Candidates  filing  fee 
weighed  on  fundamenta,l  right  of  citizens  to  vote  for  candidate  of 
their  choice]. 

In  such  instances,  where  important  fundamental  rights 
are  involved,  the  state  must  establish  that  there  is  a  compelling 
interest  which  justifies  the  law  and  that  the  distinctions  dra^^m 
by  the  law  are  necessary  to  further  its  purpose,   Westbrook  v, 
Mihaly,  2  C,3d  765,    7^5    (1970),  vacated  on  other  gro^xnds,  1971,  403 
U,S.  915.   The  interest  of  an  individua,!  in  serving  in  an  appoint- 
ive capacity  on  a  public  cormnission  cannot  be  deemed  to  be  in  the 
same  category  as  the  right  to  seek  elective  office. 

Additionally,  some  cases  have  invalidated  residence  re- 
quirements which  tended  to  penalize  the  exercise  of  the  fundamental 
right  to  tra,vel  freely  between  the  states,  Shayiro  v,  Thom.pson,  394 
U.S.  618  (1969).   See  also  Dunn  v.  Blums te in,  '405  U.S,  330"  (1972). 

However,  in  the  recent  case  of  Adams  v.  Superior  Court,  C,3d 

,  #L,A,  30215,  June  19,  1974,  the  California  Supreme  Court 

reviev;ed  the  requirem.ent  of  Section  I98  of  the  Code  of  Civil  Pro- 
cedure that  jurors  be  a  resident  of  the  state,  county  or  city  in 
which  they  will  serve  for  one  year.   The  court  rejected  the  argu- 
ment that  the  durational  residency  requirement  tended  to  chill 
the  exercise  of  the  fundamental  right  to  travel  freely  between  the 
states  and  therefore  refused  to  apply  the  compelling  interest 
standard.   The  court  distinguished  the  prior  cases  involving  the 
right  to  travel  by  concluding  that  in  those  cases  the  right  to 
travel  v^as  regulated  in  such  a  way  as  to  deny  verj--  substantial  needs 
or  rights  to  short-terra  residents. 
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There  is  neither  evidence  nor  reason  to  believe  that  the 
one-year  elector  requirement  and  the  five-year  residence  require- 
ment in  the  Charter^  as  a  qualification  for  commissioners  on  city 
or  county  commissions,,  materially  affect  a  person's  decision  to 
migrate  and  any  penalizing  effect  of  the  durational  residency 
requirement  must  be  deemed  inconsequential.   See  Adam.s  v.  Su-oerior 
Court,  supra. 

Since  the  strict  scrutiny  test  is  inapplicable,  the  resi- 
dency requirement  in  the  Charter  must  be  upheld  if  there  is  any 
rational  relationship  betvreen  the  requirement  and  some  legitimate 
City  objective.   It  should  be  noted  that  pres\imptions  favor  the 
validity  of  legislative  enactments,  such  as  a  charter  provision, 
and  any  statutorj^  classifications  m.ay  be  set  aside  only  if  no 
rationa.1  ground  can  be  conceived  to  Justify  them  and  they  are 
wholly  irrelevant  to  the  achievement  of  permissible  state  or  city 
objectives,  McDonald  v.  Board  of  Elections,  394  U.S.  802,  809 
(1969):  McGov;an  v.  Mar^aand,  300  U.S.  ^20,  425-425  (I96I). 

A  ni;Lmber  of  grounds  for  the  five-year  residency  require- 
ment may  be  conceived.   For  instance,  it  fosters  local  participa- 
tion in  municipal  adjninistration,  it  insures  that  com.plex  and 
important  business  enterprises  v/ill  be  adininistered  by  individuals 
with  substantial  roots  in  and  knovrledge  of  the  community,  it  pro- 
tects some  uninformed  choices  of  individuals  who  have  not  been 
long  enough  in  the  comjnunity  to  establish  evidence  of  their  com- 
petence, integrity  and  m.otivation  for  a  mana.gement  position  in 
an  im-pcrtant  public  undertaking,  and  it  furthers  contact  between 
the  leadership  a,nd  the  governed  thereby  tending  tovrard  more  com- 
petent, responsible  choices. 

And,  if  there  is  to  be  change  in  the  durational  resi- 
dency requirements  for  commissions  under  a  contrary  viev;  as  to 
reasonableness,  th3.t  che,nge  m.ust  be  accomplished  by  the  electorate 
through  a  Charter  amendment.   It  must  be  concluded  that  the  resi- 
dency and  elector  requirem.ents  in  the  Charter  are  constitutional 
in  that  they  have  a  rations<l  relationship  to  perm.issible  city 
objectives. 

An  additional  issue  may  be  presented  involving  the 
language  of  §8.100  that  a  commissioner  must  have  been  "an  elector 
.  .  .  [of  the  city  and  coionty]  for  at  least  one  year  irtmediately 
prior  to  the  time  of  his  taking  office,  .  .  .  ."  Does  that 
language  require  that  the  prospective  commissioner  shall  have 
been  a  registered  voter  in  the  City  and  County  of  San   Francisco 
for  the  entire  period? 

Section  20  of  the  Elections  Code  defines  an  elector  as 
anyone  v:ho  qualifies  to  vote.  Section  100  of  the  Elections  Code 
provides  that  every  person  who  qualifies  under  the  state  consti- 
tution, i.e.,  satisfies  citizenship,  age  and  residency 
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requirements;,  and  V;ho  corar>lies  with  the  Code  provisions  govern- 
ing registration  is  entitled  to  vote.   The  question  then  is 
whether  an  elector  by  aeTinition  nust  be  a  registered  voter  or 
need  he  merely  possess  the  qualifications  of  an  elector.   It 
can  be  argued  that  the  language  in  Section  20  "qualifies  to 
vote"  means  that  a  person  must  have  the  qualifications  and 
must  have  gone  through  the  process  of  registration  before  he 
"qualifies  to  vote."  However^,  Section  100  makes  a  distinction 
between  a  person  who  qualifies  under  the  constitution,  on  the 
one  hand,    and  a  perso~v.-no  complies  with  re.r;.istra-i:ior.  procedures, 
on  the  other  J  and  then  the  'section  concludes  i:hat  a  person  v:ho 
has  satisfied  both  those  requirements  is  "entitled  to  vote. " 
Do  the  V7ords  "qualifies  to  vote"  in  Section  20  mean  the  Scir.ie 
thing  as  "entitled  to  vote"  in  Section  100?  Section  21  of  the 
Elections  Code  defines  a  voter  as  an  elector  Vv-ho  is  registered. 
Additionally,  Section  45  of  the  Elections  Code  refers  to 
"qualified,  registered  electors."  There  is  thus  a  question 
regarding  the  definition  of  elector  in  the  Charter. 

This  question  has  been  generated  by  recent  decisions 
invalidating  certain  portions  of  the  state  constitution  relat- 
ing to  durational  residency  requirements  for  cualified  electors. 
See  Keene  v.  Mihaly,  11  Cal.App.3d  1037  (1970)^  D'onn  v. 
Blums -cem,  supra;  and  Young  v.  Gnoss,  7  C.3d  l8  (1972) . 
Following  these  decisions,  certain  provisions  and  sections  of 
the  Elections  Code  and  constitution  were  amended.   Others  were 
not,  therefore  an  aj:nbiguity  arises. 

In  light  of  the  possible  alternative  interpretations, 
a  conservative  construction  should  be  adopted  to  avoid  the 
possibility  tha,t  a  cor.iiTiissioner  might  subsequently  be  found 
unqualified,  thereby  placing  in  Jeopardy  any  actions,  decisions, 
contracts,  etc.  of  that  commiission.   Therefore,  you  are  advised 
that,  in  my  opinion,  an  "elector"  as  provided  in  the  Charter 
must  be  a  registered  voter. 

Very  truly  yours. 


THOI-iAS  M.  O'CONNOR 
City  Attorney 
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September  3^  1974 


Hon.  Robert  E,  Gonzales 
Board  of  Supervisors 
235  City  Hall 
San  Francis CO J  California 

Subject:  Maintenance  Districts;,  Distinction  Betv/een 
Provisions  of  State  Lav?  and  Proposed 
Amendment  to  the  Public  Works  Code 

Dear  Supervisor  Gonzales: 

This  is  in  response  to  your  oral  request  for  an  opinion 
as  to  a  difference  betv/een  the  procedure  authorized  pursuant  to 
Division  7^  Part  3j  Chapter  26  of  the  Streets  and  Highv;ays  Code 
commencing  with  Section  5^20  and  the  proposed  araendment  to  the 
Public  Works  Code,  Part  11,  Chapter  X  of  the  Municipal  Code  by 
the  addition  of  Article  7  relating  to  the  establishment  of 
maintenance  districts  within  the  City  and  County  of  San  Francisco. 

A  review  of  the  Streets  and  Highv:ays  Code  Sections  and 
the  proposed  Article  7  to  be  added  to  the  Public  Works  Code  dis- 
closes that  the  procedure  to  be  followed  in  setting  up  a  mainten- 
ance district  is  substantially  similar  except  for  the  following 
items.   The  first  major  difference  is  that  under  the  Streets  and 
Highways  Code  the  Board  of  Supervisors  or  City  Council  conducts 
all  hearings  on  the  matter  without  reference  to  a  hearing  before 
the  Director  of  Public  Works  and  further,  that  in  the  event  that 
protests  are  filed  by  the  owners  of  more  than  one-half  of  the 
area  of  the  property  included,  no  further  proceedings  shall  be 
taken  unless  the  protests  are  overruled  by  an  affirmative  vote 
of  four-fifths  of  the  members  of  the  Board  of  Supervisors  or  City 
Council  as  the  case  may  be. 

Article  7  is  consistent  with  the  provisions  of  Article 
6  of  the  Public  Works  Code  v;hich  establishes  a  procedure  for 
providing  for  iir.provements  to  Public  Streets  v:ithin  the  City 
and  County  of  San  Francisco. 


'J 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-95 


SeptenTjer  19,   1974 


Mr.  Robert  J„    Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hail 

San  Francisco,  California  94102 

Subject:   Autliority  of  the  Board  of  Supervisors  to  Require 
Testimony  uncer  Oath  Pursuant  to  Section  2.400 
of  the  City  Charter 

Dear  Mr.  Do Ian: 

This  is  in  response  to  a  request  for  an  opinion  from 
Supervisor  John  J.  Barbagelata,  relating  to  the  authority  of 
the  Board  of  Supervisors  to  require  witnesses  before  a  comoiittee 
of  the  Board  to  testify  under  oath  pursuant  to  Charter  Section 
2.400. 

Section  2.400  provides  that  the  Board  of  Supervisors  raay 
examine  and  inquire  into  natters  affecting  the  conduct  of  any 
department  or  office  in  the  city  and  county,  and  may  hold  hearings, 
subpoena  V7itnesscs,  administer  oaths  and  compel  the  ;^rodviction  of 
books,  papers,  testimon}^  and  other  evidence. 

The  charter  section  confers  on  the  Board  of  Su.pervisors 
the  power  of  inquiry  which  may  be  delegated  by  the  Board  of 
Supervisors  to  the  committee  of  the  Board.   In  the  absence  of 
a  specific  delegation  of  authority  to  conduct  an  inquiry  under 
the  provisions  of  Section  2.400  of  the  Charter,  a  conr.nittee  of 
the  Board  does  not  have  the  authority  to  require  persons  to 
testify  under  oath. 
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You  are  advised  that  a  corrmittee  of  the  Board  of 
Supervisors  raay  not  require  witnesses  to  testify  under  oath 
unless  there  has  been  a  specific  delegation  of  the  povjer  of 
inquiry  authorised  by  Section  2.400  of  the  City  Charter. 


Very  truly  yours , 


TKOL^S   M.    O'CONNOR 
City  Attorne}' 


Letter  Opinion  No.  7^-97 


Septem-ber  19^  197'^ 


DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC    LtBRARY 


Mr.  Wallace  Wortman 

Director  of  Property 

City  and  County  of  San  Francisco 

Real  Estate  Department 

450  McAllister  Street 

San  Francisco,  California   94102 

Subject:  Public  Works  -  Southeast  Water 

Pollution  Control  Plant  Expansion 

Dear  Mr.  Wortman: 

In  your  letter  of  September  10,  1974,  you  have 
requested  my  opinion  as  to  whether  an  order  of  immediate 
possession  may  be  obtained  pursuant  to  section  12  4  3.4  of 
the  California  Code  of  Civil  Procedure  in  regard  to  the 
proposed  conderraiation  of  private  lands  for  the  expansion  of 
the  Southeast  Sewage  Treatment  Plant.   As  quoted  in  your 
letter,  in  California,  the  right  of  immediate  possession 
relates  only  to  condemnation  of  "any  right  pf  way  or  lands 
to  be  used  for  reservoir  purposes."   This  right  is  contained 
in  Article  1,  section  14,  of  the  California  Constitution 
and  is  restated  in  section  1243.4.   As  you  correctly  note, 
the  right  of  immediate  possession  will  be  available  to  a 
right  of  way  condemned  for  a  sewage  transport  system. 
Central  Contra-Costa  Sanitary  District  v.  Superior  Court 
(1950)  34  C.2d  845,  215  P. 2d  462. 

However,  the  property  to  be  condemned  for  the  sewage 
treatment  facility  presents  a  different  question,  unless 
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such  a  facility  can  be  classified  as  v/ithin  the  term  "right 
of  way"  as  used  in  Article  1,  section  14,  and  section  12  43.4. 

■^Clarence  B.  Taylor,  Special  Condemnation  Counsel  to 
the  Cai:fornia  Law  Revision  Commission,  has  v/ritten  an 
exhaustWe  analysis  of  the  doctrine  of  immediate  possession 
in  California.   7  Santa  Clara  Lawyer  37.   On  page  77  of  his 
article,  Mr.  Taylor  emphatically  states:  "For  example,  local 
governments  may  take  (immediate)  possession  of  the  rights 
of  way  for  a  sewerage  system,  but  may  not  obtain  (immediate) 
possession  of  the  site  for  a  sewage  treatment  plant." 
(Parenthetical  wording  added.)   The  San  Francisco  Regional 
Quality  Control  Board  also  recognizes  that  municipalities 
do  not  have  the  power  to  obtain  immediate  possession  of 
sites  for  sewage  treatment  plants.   Motion  adopted  June  16, 
1966.   Letter  to  Law  Revision  Commission  July  19,  1966. 
There  is  no  California  appellate  case  holding  that  the  site 
of  a  sewage  treatment  facility  is  not  a  "right  of  way"  as 
used  in  the  instant  context;  but  Alameda  v.  Suoerior  Court 
(1944)  149  P. 2d  61,  hearing  granted  July  24,  1944,  holds — 
that  the  site  of  an  airport  cannot  be  considered  to  be  a 
right  of  way,  stating: 

"Webster's  New  International  Dictionary 
defines  a  right  of  way  as  'a  right  of  passage  over 
another  person's  land.'   And  this  definition  has  been 
so  universally  incorporated  into  innumerable  deci- 
sions that  it  may  be  said  to  be  generally  accepted. 
Sometimes  it  is  a  right  of  way  for  a  road,  sometimes 
for  a  ditch,  sometimes  for  a  canal,  but  v/hatever  the 
particular  right  of  way  may  be  for, 'it  is  a  right  of 
of  passage  over  another  person's  land,  or,  in  other 
words,  an  easement  to  use  the  land  of  another  for 
such  particular  purpose.  ..."    (Page  64) 

Because  a  hearing  was  granted  but  no  decision  was 
issued  by  the  Supreme  Court  in  Al ame da ,  s up r a ,  the  opinion 
cited  is  not  binding  authority  but  is  indicative  of  the 
rationale  which  will  be  applied  by  the  California  courts 
to  the  present  problem. 
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Upon  the  analysis  set  forth  above,  it  appears 
highly  improbable  that  the  City  would  be  successful  in 
obtaining  an  order  of  immediate  possession  in  relation 
to  a  sewage  treatment  facility. 


Very  truly  yours, 


TliOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 

Mr.  C.  Charles  Monedero,  Administrator  publIc  l»brary 

San  Francisco  General  Hospital  puBMt, 

1001  Potrero  Avenue 

San  Francisco,  California  9'^110 

Subject:   Proposed  Contracts  with  San  Francisco  School 
for  Health  Professions  and  California  Medical 
Affiliates  for  Clinical  Experience  of  Operating 
Room  Technicians  and  Orthopedic  Technicians 

Dear  Mr.  Monedero: 

Pursuant  to  your  request,  I  have  reviev/ed  the  above 
referenced  contracts  and  must  advise  you  that  they  may  not  be 
legally  entered  into  by  the  Departraent  of  Riblic  Health. 

First,  at  present  there  is  neither  authority  by  Charter 
nor  ordinance  for  the  Department  of  Public  Health  to  enter  into 
the  agreements.   Section  19A.8  of  the  San  Francisco  Administrative 
Code  grants  authority  to  contract  v.'ith  universities  or  colleges 
conducting  accredited  programs  for  student  nurses  for  such 
students  to  receive  clinical  experience  at  San  Francisco  General 
Hospital.   From  information  provided  me,  neither  of  the  proposed 
contractors  are  universities  or  colleges   conducting  accredited 
prograras  for  nursing  leading  to  an  R.N, 

Secondly,  both  proposed  contractors  are  "private"  and 
"for  profit."   Consequently  permitting  their  use  of  a  public 
facility,  such  as  San  Francisco  General  as  part  of  their  operations, 
would  constitute,  in  effect,  a  "gift"  of  public  funds  and  to  main- 
tain the  hos"pital  to  the  extent  said  contractors  use  the  facilities; 
that  is,  it  would  secure  to  private  activities  the  means  to  carry 
on  a  private  business  whose  primary''  objective  and  purpose  is 
private  gain  and  not  public  need.   This  priiTiarj-  objective  of  private 
gain  could  be  converted  into  a  public  purpose  only  if  the  Department 
of  Public  Health  v/as  permitted  by  agreement,  approved  by  the  Board 
of  Supervisors  to  control  the  fees  charged  by  the  contractors  for 
their  training. 

You  are  advised,  therefore,  that  the  proposed  agreements 
cannot  be  approved  by  this  office  in  their  present  form. 

Very   truly  yours, 

THOMAS  M.    O'COimOR 
City  Attorney 


^ 
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DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   UBRARY 

Mr.  Bruno  B.  Fardin 

Clerk  of  the  Municipal  Court 

Room  301  City  Hall 

San  Francisco,  CA  94102 

Subject:   Application  of  Charter  Section  7.702  to  Election 

Day,  November  5,  1974 

Dear  Mr .  Fardin: 

In  your  letter  of  September  11,  1974,  you  inquire  con- 
cerning the  recent  amendment  to  Charter  Section  7.702  and  its 
application  to  Election  Day,  November  5,  1974.   Prior  to  the 
amendment.  Charter  Section  7.702  required  City  and  County 
offices  to  be  open  except  on  legal  holidays.   The  term  "legal 
holidays"  is  defined  by  statute  to  include,  among  others: 

"Every  day  on  which  an  election  is  held 
throughout  the  state."  Government  Code 
Section  6700(m). 

Hox^7ever,  Section  6700  provides  that  it  is  applicable  to  a 
city  or  county  only  if  adopted  by  charter  or , ordinance ,  as  in 
Charter  Section  7.702.   The  local  entity  may  by  legislation 
choose  not  to  adopt  the  holidays  as  set  forth  in  the  Government 
Code,  with  certain  exceptions  not  relevant  here.   Thus  on  June 
4,  1974  the  electorate  amended  Charter  Section  7.702  to  require 
all  offices  to  remain  open  on  those  days  on  which  an  election 
is  held  throughout  the  state.   As  a  result,  city  and  county 
offices  must  remain  open  for  business  on  the  next  statewide 
election  day,  November  5,  1974. 
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With  regard  to  the  Municipal  Court,  the  above  conclusion 
is  consistent  with  Code  of  Civil  Procedure  Section  134  and 
Government  Code  Section  72300.1.  Both  of  those  sections  provide 
that  Municipal  Courts,  which  normally  are  closed  on  "legal 
holidays,"  must  remain  open  on  statewide  election  days  where 
the  court  sits  in  a  county  that  by  ordinance  has  declared  that 
all  offices  shall  remain  open  on  such  days.   This  requirement 
of  an  "ordinance"  is  satisfied  by  a  charter  provision.  There- 
fore, the  Municipal  Courts  must  remain  open  on  November  5,  1974 
to  conduct  judicial  proceedings  and  offer  usual  services 
ancillary  thereto. 

It  must  be  pointed  out  in  this  connection  that,  as  you_  ^^ 
note  in  your  letter.  Municipal  Court  employees  are  of  a  "hybrid' 
type.   That  is,  the  salaries  for  court  attaches  and  personnel 
are  set  by  the  Legislature  while  holidays  and  other  elements _ 
of  the  em^ployee  compensation  package  are  determined  by  the  city 
or  county  in  which  the  Court  sits.   The  Salary  Standardization 
Ordinance  for  fiscal  year  1974-75  in  Section  VI  provides  for  a 
holiday  on  all  statewide  election  days.   This  ordinance  was 
enacted  before  the  amendment  to  Charter  Section  7.702,  and  under 
law  a  holiday  for  city  and  county  employees  could  not  be  taken 
away  by  that  amendment.   Therefore,  while  the  Municipal  Court 
must  remain  open  on  November  5,  1974,  attaches  and  Court 
personnel  are  entitled  to  a  holiday.  You  shall  treat  employees 
who  are  required  to  work  on  that  day  in  the  same  manner  as  such 
employees  have  been  treated  in  the  past  x^hen  it  has  been 
necessary  to  work  on  a  holiday. 

Very  t:fuly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


.^  Letter  Opinion  No.  7^-100 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC   LIBRARY 


Honorable  Robert  H.  Mendelsohn 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Charter  Section  9,108;  Power  of  Mayor 
to  Sxibrait  Tax  Rate  Ordinance  to  the 
Electors 

Dear  Supervisor  Mendelsohn: 

This  is  in  response  to  your  recent  request  for  an 
opinion  as  to  the  power  of  the  Mayor  to  submit  the  tax  levy 
ordinance  required  under  the  provisions  of  Section  6.2  08  to 
the  electors  at  the  next  succeeding  general  election  to  be 
held  on  November  5,  1974. 

Section  9.108  of  the  Charter  provides,  in  part,  that 
"any  ordinance  which  the  supervisors  are  empowered  to  pass  may 
be  submitted  to  the  electors  by  a  majority  of  the  board.  ... 
Any  such  ordinance  may  be  proposed  by  .  .  .  the  mayor,  and 
V7han  so  proposed  shall  be  sxibmitted  to  the  electors  at  the  next 
succeeding  general  election.  .  .  .  The  ordinances  levying 
taxes,  .  .  .  shall  not  be  subject  to  referendum.  ..." 
(Emphasis  added.) 

.Language  almost  identical  to  that  underlined  herein- 
above appears  in  Article  IV,  Section  23  of  the  California  Con- 
stitution which  provides,  in  part,  that  "(a)  The  referendum  is 
the  power  of  the  electors  to  approve  or  reject  statutes  or 
parts  of  statutes  except  .  .  .  statutes  providing  for  tax 
levies  .  ,  .for  usual  cxirrent  expenses  of  the  State  .  I    T" 
TSuphasis  added.) 
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^^  D^re  V.  Lakeport  City  Council  (1970)  12  Cal.App.3d 
864,  the  court  sustained  a  denial  of  a  petition  for  a  writ 
of  mandate  to  compel  a  city  council  to  accept  a  petition  to 
.amend  a  sewer  service  charge  ordinance.   In  finding  that  the 
ordinance  and  the  proposed  initiation  cuaendment  were  ordi- 
nances "providing  for  tax  levies,"  the  court  cited  Article  IV, 
Section  23  of  the  California  Constitution  as  controlling  tind 
applicable  to  the  imposition  of  a  sev;er  service  charge,  a 
taxation  function.   The  court  also  cited,  with  approval,  the 
holding  of  the  Supremo  Court  in  Simpson  v.  Kite,  36  Cal.2d 
125,  134,  that  "The  initiative  or  referendum  is  not  applicable 
where  'the  inevitable  effect  would  be  greatly  to  impair  or 
wholly  destroy  the  efficacy  of  some  other  governmental  power, 
the  practical  application  of  which  is  essential  ,  .  .'";  then 
v;ent  on  to  point  out  that  the  taxing  power  "is  probably  the 
most  vital  and  essential  attribute  of  the  government."   (Citing 
cases.) 

In  the  light  of  the  foregoing,  it  is  my  opinion  that  the 
Mayor  is  not  empowered  under  Section  9.10  8  of  the  Charter  to 
propose  a  tax  rate  ordinance  for  submission  to  the  electorate.. 

Very  truly  yours. 


THOMS..M.  .O'CONNOR 
City  Attorney 


Letter  Opinion  No.  T-^-lOl 


September  30^  IQ?^ 


Mr,  Robert  J.  Dolan^  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Fra.ncisco_,    California 

Subject:      Optional  Modifications   of 
Retirement  Allov:ancesj 
Your  File  No.   483-74 

Dear  Mr.   Dolan: 

By  your  letter  dated  September  17j  197^,  you  referred 
the  above  proposed  ordinance  to  this  office  for  "approval  as  to 
form,  or  for  any  recormnendations  as  to  necessary  revision."  For 
the  reasons  discussed  hereinafter,  we  are  i^nable  to  approve  this 
proposed  ordinance  as  to  form. 

This  proposed  ordinance  wo\ild  amend  Section  16.75  of 
the  San  Francisco  Adjiiinistrative  Code,  which  relates  to  optional 
modifications  which  may  be  made  in  the  pajTuent  of  retirement 
allowances  under  San  Francisco  City  and  County  Employees'  Retire- 
ment System.   Specifically,  this  proposal  v;ould  amend  Option  1 
to  provide  that,  if  a  retired  person  whose  allov;ance  is  subject 
to  Option  1  shall  have  been  paid  all  of  his  accum.ulated  contri- 
butions and  shall  have  attained  the  age  of  80  years  he  would 
thereafter  no  longer  receive  the  lesser  allowance  previously  being 
paid  to  hiifl  because  of  the  operation  of  Option  1,  but  rather  he 
would  thereafter  receive  his  retirement  allowance  vrithout  optional 
modification.   It  is  our  understanding  that  the  proponents  intend 
that  this  ajnendment  be  applicable  to  allowances  already  being 
paid  as  well  as  those  granted  after  the  effective  date  of  this 
amendment. 

Section  16.75  of  the  Administrative  Code  imiplements 
provisions  of  the  Charter  which  authorize  optional  modification 
of  retirement  allowances,   (Charter  Sections  8.509(B),  8,546  and 
8.570.)  For  example,  subsection  (B)  of  Section  5.509  provides  in 
pertinent  part : 

"Before  the  first  pajniient  of  a  retirement 
allowance  is  made,  a  member  retired  under  this 
subsection  or  subsection  (C)  of  this  section, 
may  elect  to  receive  the  actuarial  equivalent 
of  his  allov,-a,nce,  partly  in  an  allowance  to  be 
received  by  him  throughout  his  life,  and  partly 
in  other  benefits  payable  after  his  death  to 
another  person  or  persons.  ..."   (Emphasis  added.) 
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The  term  "actuarial  equivalent"  means  a  benefit  v;hich  is  of  equal 
value  when  computed  upon  the  basis  of  the  mortality  tables  and 
interest  rate  adopted  by  the  Retirement  Board.   (See,  e.g. 
Education  Code,  section  13824;  Gov't.  Code,  sections  20034  and 
31456.)   Consequently,  the  Charter  provision  quoted  above 
requires  that  any  optional  modification  of  a  retirement  allov.'ance 
result  in  a  benefit  which  is  of  equal  value,  actuarially,  to  the 
retired  person's  retirement  allov;ance  v;ithout  optional  modifica- 
tion.  The  Board  of  Supervisors  is,  of  course,  precluded  from 
adopting  any  ordinance  which  would  be  contrary  to  the  provisions 
of  the  Charter. 

Under  Option  1,  a  retired  person  receives  a  lesser 
retirement  allovxance  during  his  lifetime  and  if,  at  the  time  of 
his  death,  he  has  not  as  yet  received  the  amount  of  his  accumu- 
lated contributions,  the  balance  of  such  accumulated  contribu- 
tions are  paid  to  his  estate  or  designated  beneficiary.   Under 
Option  1,  the  retired  person  continues  to  receive  the  lesser 
retirement  allowance  throughout  his  lifetime,  even  after  he  has 
received  all  of  his  accumulated  contributions.  As  discussed 
above,  the  present  proposal  would  restore  the  retirement  allow- 
ance to  its  unraodified  amount  after  the  retired  person  has 
received  all  of  his  accumulated  contributions  and  has  attained 
the  age  of  80  years  .  It  is  readily  apparent,  therefore,  that 
the  value  of  a  retirement  allowance  subject  to  optional  modifi- 
cation under  the  present  Option  1  is  of  less  value  than  one  v;hich 
v;ould  be  subject  to  Option  1  as  it  is  proposed  to  be  amended. 

The  araount  being  paid  to  a  retired  person  v/hose  retire- 
ment allovxance  is  being  paid  under  Option  1  is  predicated  upon 
the  terms  of  Option  1  as  presently  in  effect  so  as  to  produce, 
actuarially,  benefits  v/hich  are  equal  to  such  person's  retirement 
allov^ance  without  optional  modification.   In  order  to  produce 
actuarial  equivalency,  the  ar.iount  which  vrould  be  paid  to  a  retired 
person  under  Option  1,  a,s  it  is  proposed  to  be  amended,  would  be 
less  than  the  amount  being  paid  to  such  person  under  Option  1  in 
its  present  forra.   Therefore,  retired  persons  whose  retirement 
allov;ances  are  being  paid  pursuant  to  Option  1  are  receiving  monthly 
payments  of  allowance  v/hich  are  in  amounts  greater  than  would  be 
permitted  under  Option  1  as  it  is  proposed  to  be  amended.   Conse- 
quently, the  proposed  araendment  of  Option  1  may  not  be  made 
applicable  to  allowances  already  being  paid  in  that  it  v/ould  result 
in  the  recipients  of  such  allox-7ances  receiving  an  amount  greater 
than  that  required  to  produce  the  actuarial  equivalent  of  their 
unmodified  allowance. 

In  keeping  with  the  foregoing,  v/e  have  not  approved  the 
subject  ordinance  as  to  form.  We  would  note  also,  that  even  if 
said  proposal  v.-ere  to  be  made  applicable  only  to  allov/ances  v:hich 
become  effective  in  the  future,  the  proposed  language  v;ould  require 
some  revision. 

Very  truly  yours, 

THOL^AS  M.  O'CONTIOR 


Letter  Ooinion  No.  7^-102 


October  1,  197^^ 


Honorable  John  L.  Molinari 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:   Procedure  for  Removal  of  Port  Director 
Dear  Supervisor  Molinari: 


This  is  in  response  to  your  request  for  an  opinion 
as  to  the  method  orovided  for  in  the  Charter  of  the  City  and 
County  of  San  Francisco  to  remove  an  individual  who  is  Acting 
Port  Director  or  an  individual  who  had  been  appointed  by  the 
Mayor  as  Port  Director. 

Concerning  the  powers  and  duties  of  the  Port  Commission, 
Section  3.5S1(3)  provides' in  pertinent  part,  as  follows: 

"He  [Port  Director]  shall  hold  his  office  at 
the  pleasure  of  the  commission  and  shall  have 
the  management  of  said  harbor  and  of  all  the 
facilities  and  equipments  thereof  and  all  bureaus 
and  deoartments  established  for  the  operation  of 
said  harbor  or  for  the  operation  of  any  equipment 
or  facility  thereof." 

Section  VII  of  the  agreement  relating  to  the  transfer 
of  the  Port  of  San  Francisco  provides  that  the  Acting  Port 
Director  shall  serve  at  the  pleasure  of  the  comir.ission  unti.1 
such  time  as  he  shall  be  aopointed  Port  Director  by  the  Mayor, 
or  in  the  event  he  is  not  so  appointed,  until  such  time  as^ 
the  commission  nominates  another  person  for  tne  position  o. 
Port  Director. 
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Honorable  John  L.  Molinari  o 

iiULLnarx  2       October  1,  1974 


Very  truly  yours, 


THOMS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^^-103 


October  10,  197^ 


Honorable  Quentin  L.  Kopp 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject :  Applicability  of  City  Charter 
Section  7.605  to  Activities 
of  Street  Artists 

Dear  Supervisor  Kopp : 

This  is  in  response  to  your  request  for  an  opinion 
as  to  T/hether  Charter  Section  7.605  a.pplies  to  the  activities 
of  street  artists  on   the  sidevjalks  of  San  Francisco,  v:hich 
activities  night  endanger  persons  or  property, 

Che.rter  Section  7.605,  entitled  "Defective  Side- 
vralks,"  requires  the  Director  of  Public  Works  to  repair  or 
barricade  defects  in  any  sidev;alk,  of  which  he  has  specific 
notice.   The  intention  of  this  Charter  section  is  to  cause  a 
physical  repair  of  a  defective  condition  as  soon  as  possible. 

It  is  ray  opinion  that  Section  7.605  of  the  City 
Charter  does  not  bestow  upon  the  Director  of  Public  Works 
the  authority  to  restrict  street  artists  from  gathering  on 
City  streets  or  from  exhibiting  their  merchandise  unless 
such  authority  is  specifically  conferred  upon  said  Director 
by  ordinance  enacted  by  the  Board  of  Supervisors. 

Very  truly  yours. 


THO:iA.S  i-I.  O'COmiOR 
City  Attorney 


Letter  Opinion  No.  74-10^ 


October  1?^  1974 


Hon.  John  L.  Molinari,  Member 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposiuion  "3";  Number  Of  Votes  Necessary 
To  Disapprove  Decision  Of  City  Planning 
Coinmission  If  Five  Supervisors  Disqualified 
From  Voting  Thereon 

Dear  Supervisor  1-iolinari: 

This  is  in  response  to  your  recent  request  for  an  opinion 
with  respect  to  Proposition  "3"  on  the  November  5,  1974,  ballot. 
(Proposition  "3"  is  a  proposed  charter  amendment  relating  to 
zoning  amendr.ients  and  the  percentage  of  votes  necessary  to  dis- 
approve actions  of  the  City  Planning  Commission.)   You  advise 
that  questions  have  been  raised  as  to  what  would  happen  if  only 
six  supervisors  were  eligible  to  vote  upon  such  a  proposed 
disapproval  with  a  suggestion  that,  under  tlie  proposed  charter 
amendment  a  tv;o-thirds  vote  of  the  supervisors  eligible  to  vote; 
i.e.,  four  votes,  would  be  sufficient  to  overturn  the  decision  of 
the  City  Planning  CoiTmission.   You  further  advise  that  it  is  your 
understanding  that,  in  such  event,  the  provision  of  Section  2.300 
of  the  Charter  that:  "Action  by  the  board  of  supervisors  shall  be 
by  ordinance  or  resolution  .  .  .  passed  or  adopted  by  a  majority 
of  all  the  meubers  of  the  board  ..."  requires  a  minimura  of  six 
votes  on  any  measure  voted  upon  by  the  board  and  v;ould  prevail 
over  the  apparent  conflicting  language  of  Proposiuion  "5". 

In  Berkeley  School  District  v.  City  of  Berkeley  (1955)  141 
Cal.App.2d  8  41,  section  57  of  the  Charter  of  the  City  of  Berkeley 


Letter  Opinion  No.  7^-10^ 


Hon.  John  L.  Molinari 


October  17,  19  74 


provided  that,  if  requested  by  resolution  of  the  board  of  educa- 
tion, the  city  council  had  a  duty  to  assess  and  collect  a  school 
district  tax.   Sections  52,  53  and  54  ^f   said  Charter  set  up 
certain  general  budgetary  procedures  and  controls  which  con- 
flicted v/ith  Section  57.   Section  57  had  been  adopted  by  the 
people  of  the  City  of  Berkeley  subsequent  to  the  adoption  of  Sec- 
tions 52,  53  and  54.   The  holding  of  the  court  was  that  Section 
57  prevailed  over  Sections  52,  53  and  54  inasmuch  as  it  had  been 
enacted  later  and  was  specific  whereas  Sections  52,  53  and  54 
were  general. 

In  the  present  instance.  Proposition  "B",  if  adopted  by  the 
people  of  rhe  City  and  County,  will  be  later  in  time  than  Section 
2.300  and  is  specific  whereas  Section  2.300  is  general.   According- 
ly, in  my  opinion,  the  provisions  of  Proposition  "3"  would  prevail 
over  Section  2.30  0  and  in  any  case  where  only  six  supervisors  were 
eligible  to  vote  upon  a  proposed  disapproval  of  a  City  Planning 
Commission  decision,  four  votes  would  be'  sufficient  to  overturn 
said  decision. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  T'^-IOS 


October  21,  1974 


Mr.  G.  H.  Boreman 
Registrar  of  Voters 
155  City  Hall 
San  PranciscOj  California 

Subject:  Absentee  Ballots  -  Misprinting 
of  Candidate '  s  La-st  Name 

Dear  Mr,  Boreman: 

I  have  reviev;ed  j/TQur  request  for  an  opinion  re- 
garding the  appropriate  counting  procedure  to  be  adopted 
relating  to  absentee  ballots  on  which  there  initially 
appeared  a  misspelling  but  for  which  subsequent  corrected 
ballots  were  sent  in  replacement  in  those  cases  where  the 
voter  fails  to  respond  and  send  in  the  corrected  ballot. 

You  ask  whether  the  ballot  should  be  counted  dis- 
regarding the  votes  cast  for  BART  District  8,  or  should  the 
ballot  be  counted  including  BART  District  8  candidates. 
Additionally,  you  asked,  in  the  event  the  latter  alternative 
is  chosen,  whether  votes  for  Ricardo  Miguel  Brov/n  should  be 
counted  as  votes  cast  for  Ricardo  Miguel  Bowen, 

The  problem  you  have  posed  is  a  unique  one,  and 
there  is  no  precedent  in  California  to  provide  guidance. 
Additionally,  there  are  no  provisions  of  the  Elections  Code 
to  guide  the  Registrar  of  Voters  in  adopting  appropriate 
procedures  to  count  the  votes. 

Since  the  basic  choice  is  between  disregarding  the 
votes  cast  for  BART  District  8  on  the  one  hand,  or  counting 
them  or  the  other,  the  consequences  of  these  alternatives  must 
be  considered.   Disregarding  the  votes  would  in  effect  consti- 
tute a  disenfranchisement  of  those  voters  of  their  right  to 
vote  in  the  BART  District  8  election.  You  are  advised  that 
you  should  count  the  votes  of  individuals  cast  for  BART 
District  8  candidates.  Additionally,  you  should  count  those 
votes  cast  for  Mr.  Ricardo  Miguel  Brown  vmder  the  ass\imption 
that  they  were  cast  for  Ricardo  Miguel  Bowen. 
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Mr.  G.  H.  Boreman 


October  21,  1974 


^-There  a  misspelling  is  not  entirely  misleading  and 
where  it  can  be  reasonably  concluded  that  a  voter,  voting  for 
Mr.  Ricardo  Miguel  Brox<m,  must  have  been  Intending  to  vote  for 
Mr.  Ricardo  Miguel  Bowen,  since  there  are  no  other  candidates 
v;ith  similar  names,  the  most  appropriate  solution  is  to  give 
credit  to  those  votes  on  the  assumption  that  a  reasonable 
person  would  have  understood  to  whom  the  misspelled  name 
really  referred. 

Votes  cast  for  a  misnamed  candidate  were  coiinted  in 
Clark  V. _Bramel,  192  P.  1111,  57  Utah  l46  (1920).   And  a 
ballot  v^lll  not  be  rejected  where  the  voter's  intention  can  be 
ascertained  in  spite  of  errors  in  spelling  the  name  of  the 
candidate.   Frazier  v.  Board  of,  Canvassers,  92  S.E. 
W.Va.  425  (1917).   See  also  Parmelee  v.  Coe,  I37  A. 
Conn.  102 

113,  W 


1927) j  Roily: 
va.  167  (1933). 


;on  V.  Summers  County  Court, 


99, 
167 


106 

S.E. 


83 


Additionally,  you  should  take  precaution  to  insure 
that  only  the  votes  cast  on  the  corrected  ballot  are  counted  in 
those  cases  where  the  voter  does  respond,  submitting  the  cor- 
rected ballot. 


^ 


•Very  truly  yours. 


THOMAS  M.    O'CONITOR 
City  Attorney 


Letter  Opinion  No.  74-106 


October  24,  1974 


Mr.  Thon^as  J.  Kellon 

Chief  Administrative  Officer 

San  Francisco,  California   94102 

Re:   Residehce  and  Elector  RecuireiTients  for 
Registrar  of  Voters-Recorder 

Dear  Mr.  Xellon: 

In  your  request  for  opinion,  you  nake  reference  to  the 
posting  of  a  tentative  list  of  persons  eligible  for  appointment 
to  the  position  of  Registrar  of  Voters-Recorder.   You  pose  tvjo 
questions  regarding  this  upcoming  appointment: 

■'a.   Is  there  a  required  period  of  residency  within 
the  county  before  a  person  can  be  legally  appointed  to 
this  office  of  Registrar  of  Voters-Recorder? 

"b.   Must  a  prospective  appointee  register  to  vote 
before  he/she  can  be  legally  appointed  to  the  office  of 
Registrar  of  Voters-Recorder?" 

The  Registrar  of  Voters-Recorder  is  a  county  officer. 
Section  24QG1  of  the  Government  Code  provides  in  part  that, 
"...  a  person  is  not  eligible  to  a  county  .  .  .  office,  unless 
at  the  time  of  his  .  .  .  appointment  he  is  ...  an  elector  of  the 
county  ...  in  which  the  duties  of  the  office  are  to  be  e.xercised." 

Therefore,  the  Registrar  of  Voters-Recorder  r^ust  be  an 
elector  of  the  City  and  County  of  San  Francisco  on  the  date  of  his 
appointm^ent . 
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The  first  question,  then,  is  whether  there  is  a  required 
period  of  residency  within  the  county  before  a  person  can  be  legally 
appointed  to  the  office  of  Registrar  of  Voters-Recorder.   Section  20 
of  the  Elections  Code  defines  an  elector  as  anyone  v;ho  qualifies  to 
vote.   Section  100  of  the  Elections  Code  provides  that  every  person 
who  qualifies  under  the  state  constitution  (i.e.,  citizenship,  age 
and  residency,  but  no  durational  residency)  and  who  complies  vjith 
the  Code  provisions  governing  registration  is  entitled  to  vote. 

There  have  been  recent  amendments  to  the  state  constitution 
eliminating  all  durational  residency  requirements  as  a  condition  to 
qualifying  to  vote.   It  must,  therefore,  be  concluded  that  a  person 
becomes  an  elector  as  soon  as  he  qualifies  to  vote. 


Second,  you  ask  whether  a  prospective  appointee  to  the  above 
mentioned  post  must  also  register  to  vote-  before  he  or  she  may  be 
legally  appointed.  In  a  recent  opinion  issued  by  this  office,  on 
September's,  1974,  Opinion  No.  74-94,  the  question  was  discussed  as 
to  whether  an  elector  must  be  a  registet;ed  voter  or  need  an  elector 
only  possess  the  qualifications  necessary  to  permit  registration  to 
vote.  That  opinion  adopted  the  construction  that  an  "elector''  must 
also  be  a  registered  voter.  A  copy  of  that  opinion  is  attached  for 
your  review. 

Very  truly  \^ours. 


City  Attorney 


Enc  1 . 
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KovemlDer  1,    197^:- 


lionorable  Quentin  L.   Kopp 

Board  of  Supervisors 

235   City  Hall 

San  Francis CO J  California  9^102 

Subject:  Sti-eet  Artists  Initiative  Ordinance; 
Liability  Created;  Power  of  Board  of 
Supervisors  to  Clarify 

Dear  Supervisor  Kopp : 

This  is  in  response  to  your  October  9,  197^:-  letter 
setting  forth  six  questions  v.-hich  are  hereinafter  an3x-;ered  in 
the  order  in  vrhich  they  appear  in  your  letter. 

"(A)   Does  Proposition' J'  modify  the  duty 
Djr.posed  by  7.601  of  the  City  Charter  of  San 
Francisco  on  the  OTvTier  of  any  property  front- 
ing a  public  street  to  keep  the  sidewalk  in 
front  thereof  in  good  repair  and  condition." 


duty . 


Proposition  "j"  does  not  modify  this  Charter-iraposed 

"(B)   If  a  member  of  the  general  public  is 
injured  because  of  conditions  created  by  a 
Street  Artist  on  the  public  sidevralks,,  will 
the  City  and  County  of  San  Francisco  be 
exposed  to  any  liability." 

If  the  condition  created  by  the  Street  Artist  consti- 
tutes a  dangerous  condition  within  the  purview  of  Article  1  of 
Part  2  of  Division  3.6  of  the  Government  Code  of  the  State  of 
C  lifornia_5  the  City  and  County  could  be  exposed  to  a  possible 
liability  under  the  provisions  of  Article  2  of  that  part  and 
division  of  the  Government  Code, 

"(C)   If  a  member  of  the  general  public 
is  injured  because  of  conditions  created  by  a 
Street  Artist  on  the  public  sidewalks j  will 
the  adjacent  landOTjner  be  exposed  to  any 
liability. " 
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If  the  condition  is  solely  created  b3'-  the  Street 
Artist  and  is  not  attributable  to  any  fault  on  the  part  of  the 
adjacent  landovrner^  in  ny  opinion,  the  adjacent  landovmer 
vrould  not  be  exposed  to  any  lia,bility  by  reason  of  the  con- 
dition so  created. 

"(D)   Do  Street  Artists  have  the  right  to 
peddle  merchandise  on  the  public  sidev:alk3 
under  the  jurisdiction  of  the  Recreation 
and  Park  Commission  and  the  Port  Commission." 

In  my  opinion.  Proposition  "j"  confers  no  right  to 
peddle  merchandise  on  v:ays  for  pedestrian  travel  under  the 
exclusive  control  or  management  of  either  the  Recreation  and 
Park  Comraission  or  the  Port  Comimission  pursuant  to  the  pro- 
visions of  Sections  3.552  and  3.581  of  the  Charter  respectively. 

"(E)  ^.'jhat  are  the  criteria  for  deteiroining 
V7hen  a  Street  A  tist  is  blocking  the  sidewalk." 

Generally,  under  the  provisions  of  Section  370  of  the 
Penal  Code  and  Sections  3^79  and  3430  of  the  Civil  Code,  any- 
thing V7hich  unlawfully  obstructs  the  free  passage  or  use  in  the 
customary  manner  of  any  public  street  is  a  public  nuisance. 
Also,  Section  647(c)  of  the  Penal  Code  provides  that:   "Every 
person  who  vxillfully  and  maliciously  obstructs  the  free  move- 
ment of  any  person  on  any  street,  sidewalk,  or  other  public 
place  or  on  or  in  any  pl8.ce  open  to  the  public  is  guilty  of  a 
misdemeanor."  However,  there  are  no  specific  legislative  cri- 
teria to  determine  vrhen  a  Street  Artist  is  blocking  the  sidev/alk 
and  this  is  a  factual  determination  to  be  made  in  each  case. 

"(?)   Can  the  Bo3.rd  of  Supervisors  adopt  ordi- 
nances •iM'hich  further  clarify  the  terms  and 
purposes  of  Proposition  'J'." 

Under  the  provisions  of  Section  9.11^  of   the  Charter, 
no  initiative  ordinance  approved  by  the  electorate  shall  be  amended 
or  repealed  except  by  vote  of  the  electorate  uiiless  the  ordinance 
otherwise  provides,   proposition  "j"  does  not  "other\-;ise  provide" 
and,  accordingly,  no  clarification  ordinance  could  be  adopted  by 
the  Board  which  would  have  the  effect  of  either  amending  or  re- 
pealing any  part  of  the  initiative  ordinance.  Hov^ever,  if  it  is 
necessarj''  to  adopt  clarifying  legislation  in  order  that  the 
initiative  ordinance  may  be  properly  administered  by  the  adminis- 
trative officials  charged  v/ith  that  duty  and  such  legislation  does 
not  have  the  effect  of  araending  or  repealing  any  part  of  the 
initiative  ordinance,  it  is  miy  opinion  that  such  clarifying  legis- 
lation may  be  adopted  by  the  Board  of  Supervisors. 

Very  truly  yours, 

THOMAS  V.  O'COl^I^IGR 
City  Attorney 
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Honorable  John  J,  Barbagelata 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  An;endment  to  Municipal  Code  as  it  Applies 
to  the  Street  Artists  and  its  Relationship  to 
Proposition  J  (Ordinance  No.  308-74  Adopted  as  an 
Initiative  June  4,  1974) 

Dear  Supervisor  Barbagelata: 

This  is  in  response  to  your  request  for  an  opinion 
as  to  what  effect,  if  any,  the  proposed  amendment  to  Part  II, 
Chapter  VIII  of  the  San  Francisco  Municipal  Code  (Police  Code) 
will  have  upon  the  recently  adopted  initiative  ordinance 
Proposition  J  (hereinafter  called  Prop.  J)   You  request  that 
this  office  focus  particular  attention  on  various  questions 
proposed  by  representatives  of  the  San  Francisco  Street 
Artists  Guild  by  letter  directed  to  the  Board  of  Supervisors 
dated  October  14,  1974. 
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for  a  general  peddler  license, 
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The  next  question  raised  relates  to  Section  1705 
of  the  proposed  ordinance  which  would  add  a  section  to  the 
existing  Article  24  of  the  San  Francisco  Police  Code  covering 
the  certification  of  street  artists.   The  question  relates 
as  to  whether  or  not  this  proposed  section  would  amend  prop. 
J  previously  adopted.   In  my  opinion,  the  proposed  section 
would  amend  J  in  its  present  characteristics  not  as  to  how 
the  funds  are  distributed  after  receipt  by  the  Tax  Collector, 
'but  rather  it  seems  to  encompass  street  artists  certificates 
together  witn  the  police  peddler  permit  and  the  general 
peddler  license  referred  to  in  Prop.  J.   The  Board  of  Su 
could  establish  a  fee  for  the  work  performed  by  the  Art 
Commission  in  certifying  street  artists.   If  the  Board  found 
it  desirable  so  to  do,  it  could  divide  funds  received  by  the 
Tax  Collector  for  the  general  peddler  license  issued  by  hi; 
The  distribution  of  fees  after  collection  of  said  fees  by 
department  of  the  City  and  County  is  an  administrative 
responsibility  of  the  Board  of  Supervisors  and  is  solely  a 
matter  for  its  discretion.   The  only  concern  that  must  be 
expressed  is  that  the  fee  set  forth  in  Prop.  J  could  not  be 
increased  without  a  specific  finding  of  the  Board  of 
Supervisors  that  such  fees  were  inadequate  to  cover  the 
costs  of  inspection  as  provided  for  in  the  Charter. 

The  next  question  posed  relates  to  Section  1705.1 
which  provides  generally  that  the  street  artists  certificate 
and  the  police  peddler  permit  and  the  general  peddler  license 
shall  be  valid  for  a  period  of  one  year.   It  is  claim.ed  by 
the  representative  of  the  Street  Artists  Guild  that  this 
section  amends  Prop.  J.   Since  Prop.  J  by  its  very  terms 
specifies  that  the  license  issued  annually  shows  payment  of 
a  $20.00  fee,  I  see  no  conflict  between  this  provision  and 
Prop.  J.   The  one  year  period  is  consistent  with  other 
licenses  issued  by  the  Tax  Collector  under  provisions  of  the 
Municipal  Code. 

A  further  question  relates  to  the  proposed  am.end- 
ments  to  Section  1706  of  Article  24  of  the  San  Francisco 
Police  Code.   Subsection  (a)  is  presently  a  section  of  the 
Police  Code  and  no  purported  am.endments  are  to  be  made  to 
that  subsection.   Subsection  (b)  however  should  be  deleted 
because  it  refers  to  new  Section  1707  of  Article  24  which 
will  be  commented  on  later  in  this  letter. 
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A  proposed  new  section  1707  to  be  added  to  the 
Article  24  of  the  Police  Code  should  be  deleted.   It  appears 
from  examining  Section  1707  that  its  purpose  is  to  specify 
certain  aspects  of  the  law  which  street  artists  may  not  violate. 
The  laws  in  question  have  only  been  enacted  by  the  Board  of 
Supervisors  or  by  the  State  Legislature  in  enacting  Sections 
3479  and  3480  of  the  Civil  Code  and  Section  370  of  the  State 
Penal  Code.   It  is  not  necessary  therefore  for  these  sections 
of  ordinances  or  of  state  law  to  be  repeated  in  Article  24 
in  order  for  the  sections  to  be  enforced. 

The  primary  question  which  seems  to  be.  raised  by 
the  Street  Artists  Guild  is  to  whether  or  not  the  Board  of 
Supervisors  can  confer  jurisdiction  upon  the  Art  Commission 
to  make  a  determination  as  to  who  is  a  street  artist.   Prior 
to  the  enactment  of  Prop.  J  as  an  initiative  measure,  the 
Board  of  Supervisors  enacted  Article  24  of  the  San  Francisco 
Police  Code  which  set  up  a  procedure  for  the  Art  Commission 
upon  examination  to  issue  a  certificate  to  a  person  that  the 
applicant  named  therein  has  passed  an  examination  and  is 
entitled  to  engage  in  the  display  and  sale  of  a  specific 
art  or  craft  item  set  forth  in  said  certificate.   Prop.  J 
does  not  recite  that  this  Article  24  was  repealed.   Therefore 
it  is  still  in  existence  as  of  this  date.   The  Board  of 
Supervisors  may  in  the  exercise  of  their  discretion  amend 
various  sections  of  the  Police  Code  to  provide  a  determination 
as  to  who  is  a  street  artist  and  require  a  procedure  for  that 
determination  to  be  made. 

The  other  questions  raised  by  the  Street  Artists 
Guild  are  technical  in  nature  and  do  not  raise  a  conflict 
between  Article  24  and  Prop.  J  so  that  the  Board  may  properly 
enact  the  sections  as  amendments  not  specifically  discussed 
in  this  opinion. 

The  legislature  of  this  state  has  declared  that  the 
unlawful  obstruction  of  the  free  passage  or  use  in  the 
customary  manner  of  any  public  street  or  highway  shall  be  a 
public  nuisance.   The  Penal  Code  in  Section  370  states  this 
specifically  and  makes  violation  of  that  section  a  misdemeanor. 
The  courts  of  this  state  have  held  that  municipal  authorities 
as  trustees  for  the  public  have  the  duty  to  keep  their  comm.unity 
streets  open  and  available  for  m.ovement  of  the  public  and  property, 
the  prime  purpose  to  which  the  streets  are  dedicated,  so  also 
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has  the  Supreme  Court  of  the  United  States.   See  Schneider  vs. 
State,  308  U.S.  147,  84  L.Ed.  155;  Pezold  vs.  Amalgan^.atea  Hea"t. 
54  Cal.App.2d  120.   From  the  foregoing  it  is  my  opinion  that 
the  Board  of  Supervisors  in  exercising  its  discretion  could 
enact  an  ordinance  limiting  the  size  of  tables  or  racks  on 
the  street  and  the  location  of  these  racks  and  tables  in 
relationship  to  the  existence  of  fire  hazards  as  defined  in 
Section  3.04  of  the  San  Francisco  Fire  Code,  the  crosswalk 
and  parking  zones  established  pursuant  to  22507  of  the 
Vehicle  Code,  the  ingress  and  egress  to  buildings  as  set 
forth  in  Section  864  of  the  San  Francisco  Police  Code  and 
hazards  that  may  exist  because  of  the  construction  type  and 
use  of  the  buildings  in  specific  locations  in  San  Francisco. 

In  summary,  it  is  my  opinion  that  several  of  the 
proposed  amendments  to  Article  24  of  the  San  Francisco 
Police  Code  as  enumerated  herein  cannot  be  adopted.   However, 
it  is  "Within  the  purview  of  the  power  of  the  Board  of 
Supervisors  to  enact  the  various  other  proposed  amendments 
to  the  San  Francisco  Police  Code. 

Very  truly  yours. 


THOI/IAS  M.  C  CONNOR 
City  Attorney 
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iMr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

SUBJECT:  File  39-74;  Power  Of  Board  Of 
Supervisors  To  Meet  In  Closed 
Session  v:ith  Grand  Jury 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  October  31,  1974, 
wherein  you  advise  that  pursuant  to  a  proposal  irxitiated  by 
the  Grand  Jury  the  Board  of  Supervisors  has  agreed  to  meet  in 
a  general  session  with  said  Grand  Jury  at  1:00  p.ra.  on  Monday, 
November  4,  1974,  in  Room  22S,  City  Hall.   The  Grand  Jury  has 
nov7  proposed  that  said  meeting  be  a  closed  session  not  open 
to  the  public  and  you  request  an  opinion  as  to  v.-hether  or  not 
the  Board  of  Supervisors  may  legally  assent  to  this  latter  pro- 
posal. 

The  Board  of  Supervisors  is  the  legislative  body  of  the 
City  and  County  of  San  Francisco  and  all  meetings  of  said  Board 
must  be  open  and  piiblic  except  as  otherv;ise  provided,  by  law. 
(Government  Code,  Sec.  54953.)   Exceptions  provided  by  lav; 
include:  (1)  executive  sessions  with  the  Attorney  General,  dis- 
trict attorney,  sheriff,  or  chief  of  police,  or  their  respective 
deputies,  en  matters  posing  a  threat  to  the  public's  right ^ of 
access  to  public  services  or  public  facilities;  (2)  executive 
sessions  during  a  regular  or  special  meeting  to  consider  the 
appointm.ent,  employmiont  or  dismissal  of  an  officer  or  employee 
or  to  hear  complaints  or  charges  brought  against  such  officer  or 
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employee  by  another  public  officer,  person  or  employee  (Govern- 
ment Code,  Sec.  54957);  (3)  executive  sessions  with  its 
designated  representatives  prior  to  and  during  consultations 
•and  discussions  with  representatives  of  employee  organizations 
regarding  the  salaries,  salary  schedules  or  compensation  paid 
in  the  form  of  fringe  benefits  of  em.ployees  in  order  to  review 
its  position  and  instruct  its  designated  representatives. 
(Government  Code,  Sec.  59957.6.)   Another  exception  recognized 
by  court  decision  is  the  right  of  a  legislative  body  to  confer 
in  executive  session  v/ith  legal  counsel  under  conditions  in 
which  the  attorney-client  privilege  v;ould  obtain.  •  (Sacramento 
Newspaper  Guild  v.  Sacramento  County  Board  of  Supervisors, 
2  55,  Cal.App.2d  51.) 

In  the  City  and  County  of  San  Francisco  the  Grand  Jury 
is  a  body  of  nineteen  (19)  persons  sworn  to  inquire  of  public 
offenses  comjnitted  or  triable  within  the  City  and  County  (Penal 
Code,  Sees.  3c3,  S88.2,  917.)   Annually,  it  must  also  make  a 
careful  and  complete  examination  of  the  accounts  and  records  of 
all  the  officers  of  the  county,  and  report  as  to  the  facts  it 
has  found,  v/ith  such  recomimendations  as  it  miay  deem  proper  and 
fit.   (Penal  Code,  Sec.  925.)    The  members  of  the  Grand  Jury 
are  required  to  take  an  oath  of  secrecy,  (Penal  Code,  Sec.  911) 
and  to  retire  to  a  private  room,  to  inquire  into  the  offenses 
cognizable  by  it.   (Penal  Code,  Sec.  915.)   The  reason  for  such 
secrecy  has  been  recognized  in  court  decisions  as  necessary  to 
encourage  free  and  untrammeled  disclosure  by  persons  \vho  have 
information  with  respect  to  the  comjr.ission  of  crimes  (Hancock 
Bros.,  Inc.  v.  Jones,  293  F.Supp.  1229),  or  to  protect  a  person 
against  whom  no  ind:i.ctm.ent  is  returned  or  to  prevent  advance 
v;arning  to  a  person  against  whom  an  indictiTient  is  returned 
(People  V.  Mersino,  237  Cal.App.2d  265,  269;  see  also  52  Cal. 
L.R.  115,  12  0.)   During  a  session  of  the  Grand  Jury  no  person 
other  than  the  District  Attorney,  a  stenographic  reporter  and 
an.  interpreter,  if  necessary,  is  permitted  to  be  present  except 
the  members  and  witnesses  actually  under  examination  and  no  per- 
son shall  be  permitted  to  be  present  during  the  expression  of 
the  opinions  of  the  grand  jurors,  or  the  giving  of  their  votes 
upon  any  matter  before  them.   (Penal  Code,  Sec.  9  39.) 

Therefore,  in  order  to  bring  the.  proposed  meeting  witiiin 
the  provisions  of  Section  935  of  the'  Penal  Code,  it  v;ould  appear 
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to  be  necessary  to  classify  the  "cembers  of  the  Board  of  Super- 
visors as  witnesses  actually  under  examination  v/hich  in  no 
wise  appears  to  be  the  case  in  view  of  the  Gramd  Jury's 
designating  the  meeting  as  a  "general  session." 

Accordingly,  it  is  my  opinion  that  said  proposed  meeting 
can  only  be  construed  as  a  meeting  of  the  Board  of  Supervisors 
subject  to  the  provisions  of  Section  54950  et  seq.  of  the  Govern- 
ment Code  and  since  none_  of  the  conditions  for  exception  thereto 
are  present,  said  meeting  must  be  open  and  public - 

Very  truly  yours, 


TRGVlkS   M.  O'COKWCR 
City  Attorney 
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Mr.  Janes  F,  Wunrt 

General  Manager,  Personnel 

Civil  Service  Commission 

Room  15 J  City  Kail 

San  FranciscOj  California  9^102 

Subject:  Authority  of  Police  Commission  to 
Create  Nev;  or  Additional  Rank  or 
Position  Under  Charter  Section  3.530 

Dear  Mr.  Wurm: 

This  is  in  response  to  your  recent  inquiry  concerning  a 
position  in  the  Police  Department  entitled  Supervising  Captain 
of  Districts .   You  have  enclosed  a  letter  from  the  Director  of 
Personnel  of  the  Police  Department  in  which  he  requests  a 
survey  by  Civil  Service  of  that  position  v/ith  a  view  toward 
reclassifying  that  position  to  be  on  a  level  of  Chief  of  Inspec- 
tors and  Director  of  Traffic.   The  letter  from  the  Director  of 
Personnel  prompted  your  letter  in  which  you  ask  for  a  deter- 
mination as  to  whether  this  is  a  matter  for  the  Civil  Service 
Commission  or  properly  a  mat-cer  for  the  Police  Commission. 

Charter  Section  3.530  was  amended  in  the  NovemJDer  1971 
election  to  be  effective  on  July  1,  19  72.   This  section  had 
language  added  to  it  which,  as  is  pertinent  to  your  question,  . 
reads  as  follows: 

"...  The  police  commissioners  shall  be 
the  successors  in  office  of  the  police  comjnis- 
sioners  holding  office  in  the  City  and  County  on 
January  3,  19  72,  and  shall  have  all  the  powers 
and  duties  thereof,  except  as  otherv/ise  in  this 
charter  provided.   They  shall  have  the  pov;er  and 
duty  to  organize,  reorganize  and  manage  the  police 
department.   They  shall  by  rule  and  subject  z.o   the 
fiscal  provisions  of  the  charter,  have  power  to 
create  new  or  additional  ranks  or  positions  in  the 


Letter  Opinion  No.  7'l-110 


Mr.  James  F.  Wurra 


November  4,  19  7  4 


department  which  shall  be  subject  to  the  civil 
service  provisions  of  the  charter;  provided  that 
the  police  commission  subject  to  the  recommenda- 
tion of  the  civil  service  commission  and  the 
approval  of  the  board  of  supervisors  may  declare 
such  new  or  additional  ranks  or  positions  to  be 
exempt  from  the  civil  service  provisions  of  the 
charter.   If  the  civil  service  commission  dis- 
approves any  such  exemption,  the  board  of  super- 
visors may  approve  such  exemptions  by  a  maj.ority 
vote  of  the  members  thereof.   The  police  commission 
may  in  their  discretion  designate  the  rank  or  ranks 
from  which  appointments  to  such  exempt  ranks  or 
positions  shall  be  made.   Appointments  to  any  non- 
civil  service  rank  or  position  above  the  rank  of 
captain  as  may  be  created  hereunder  shall  be 
designated  only  from  the  civil  service  rank  of 
captain.   Ifi  any  new  or  additional  rank  or  position 
is  created  pursuant  hereto  pending  the  adoption  of 
salary  standards  for  such  rank  or  position,  the 
police  commission  shall  have  power  to  recommend  the 
basic  rate  of  compensation  therefor  to  the  board  of 
supervisors  and  said  board  of  supervisors  shall  have 
the  power  to  fix  the  rate  of  compensation  for  said 
new  rank  or  position  and  it  shall  have  the  pov/er, 
and  it  shall  be  its  duty,  without  reference  or  amend- 
ment to  the  annual  budget,  to  amend  the  annual 
appropriation  ordinance  and  the  annual  salary  ordi- 
nance to  include  the  provisions  necessary  for  paying 
the  basic  rate  of  compensation  fixed  by  said  board  of 
supervisors  for  said  nexv  rank  or  position  for  the  then 
current  fiscal  year.   Thereafter  the  compensation  for 
said  new  rank  or  position  shall  be  fixed  as  provided 
for  in  section  8.4  05  of  this  charter;  provided, 
however,  nothing  contained  in  this  section  shall  be 
deemed  to  interfere  with  the  provisions  of  section 
8.405  of  this  charter  relating  to  parity  or  compensa- 
tion for  police  officers  and  firemen  for  the  fourth 
year  of  service  and  thereafter.   The  police  commission 
shall  also  have  power  to  establish  and  from  tim.e  to 
time  change  the  order  or  rank  of  the  non-civil  service 
ranks  in  the  police  department. 
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"All  positions  in  the  police  department 
legally  authorized  shall  be  continued,  and  incum- 
bents therein  legally  appointed  thereto  shall  be 
continued  as  officers  and  employees  of  the 
department  under  the  conditions  governing  their 
respective  appointments  and  except  as  otherv.'ise 
.  provided  in  this  charter. 

"The  effective  date  of  this  section  as  amended 
herein  shall  be  July  1,  1972." 

Pursuant  to  this  language  the  Police  Commission  by  Reso- 
lution 167-72  designated  certain  positions  in  the  Police 
Department  as  exempt  from  civil  service  and  assigned  them  new 
classifications  and  new  salaries.   Among  these  positions  was  the 
position  of  A-110  Supervising  Captain  of  Districts  and  the  salary 
assigned  provided  for  no  increase.   This  Resolution  of  the  Police 
Commission  was  adopted  by  the  Board  of  Supervisors  by  Board  Reso- 
lution 522-72. 

Charter  Section  3.53  0  states,  in  effect,  that  appointments 
to  any  non-civil  service  ranks  or  positions  created  pursuant  to 
the  section  and  pending  the  adoption  of  salary  standards,  the 
Police  Commission  shall  have  the  power  to  recommend  the  basic  rate 
of  compensation  therefor  to  the  Board  of  Supervisors  and  the  Board 
of  Supervisors  shall  have  the  power  to  fix  the  rate  of  compensa- 
tion for  said  new  rank  or  position  and  that  thereafter  the  compen- 
sation for  said  new  rank  or  position  shall  be  fixed  as  provided 
for  in  Charter  Section  8.4  05. 

Thus,  pursuant  to  Charter  Section  3.530  the  Police  Commis- 
sion, by  Resolution  157-72,  has  created  the  position  of  A-110 
Supervising  Captain  of  Districts  and  recommended  a  rate  of  compen- 
sation for  the  new  position  and  the  Board  of  Supervisors,  by 
Resolution  522-72,  has  fixed  the  rate  of  com.pensation  for  the  new 
position.   Thereafter,  the  rate  of  compensation  for  this  position 
has  been,  and  must  be,  fixed  pursuant  to  the  provisions  of  Charter 
Section  8.405.   Section  8.405  sets  forth  the  method  by  which  the 
compensation  is  set  for  the  various  ranks  and  positions  in  the 
Police  Department.   There  is  no  provision  in  Section  8.4  05  to 
increase  the  compensation  of  any  rank  or  position  in  the  Police 
Department  above  the  increases  as  determined  by  the  method  provided 
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in  that  section.   Under  Section  8.405  there  is  no  method  to 
increase  the  level  of  compensation  of  the  position  of  Supervis- 
ing Captain  of  Districts  to  be  equal  to  Chief  of  Inspectors  and 
Director  of  Traffic. 

The  only  authority  to  raise  the  position  of  Supervising 
Captain  of  Districts  to  the  level  of  Chief  of  Inspectors  and 
Director  of  Traffic  is  contained  in  Charter  Section  3.530. 
Under  this  section,  if  the  facts  warrant  it,  the  Police  CorruTiission 
may  in  its  discretion  create  a  nev;  or  additional  rank  or  position 
which  will  encompass  the  present  duties  of  the  Supervising 
Captain  of  Districts  and  subject  to  the  recommendation  of  the 
Civil  Service  Commission  and  the  approval  of  the  Board  of  Super- 
visors may  declare  the  new  rank  or  position  to  be  exempt  fromi  the' 
civil  service  provisions  of  the  Charter.   The  Police  Commission 
would  then  have  the  power  to  recommend  the  basic  rate  of  compensa- 
tion to  the  Board  of  Supervisors  and  the  Board  of  Supervisors 
shall  have  the  power  to  fix  the  basic  rate  of  compensation. 

You  are  therefore  advised  that  if  ^che  Police  Cor.uaission  has 
the  intention  of  creating  a  new  rank  or  position  out  of  the  present 
position  of  Supervising  Captain  of  Districts,  and  they  pursue  the 
method  outlined  in  Charter  Section  3.530,  it  v/ould  be  a  matter  for 
the  Police  Commission  to  create  the  position,  recomonend  the  rate 
of  compensation  to  the  Board  of  Supervisors  and  a  matter  for  the 
Board  of  Supervisors  to  fix  the  rate  of  compensation  and  to  amend 
the  annual  appropriation  ordinance  and  the  annual  salary  ordinance 
accordingly.   The  only  matter  for  the  Civil  Service  Corrjr.ission 
would  be  a  recomiiiendation  that  the  new  rank  or  position  be  exem.pt 
from  the  civil  service  provisions  of  the  Charter;  provided,  how- 
ever, that  if  the  Civil  Service  Commission  disapproves  rhe  exemp- 
tion, the  Board  of  Supervisors  m.ay  approve  it  by  a  majority  vote. 

Very  truly  yours, 


THOI'IAS  II.  O'COI^INOR 
City  Attorney 


Letter  Opinion  Y.o,    7^-111 


November  5;,  197' 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Requirements  of  Notice  and  Public  Hearings 
Prior  to  Issuance  of  Revocable  Permits  to 
Occupy  Portions  of  Public  Streets  Closed 
to  Traffic 

Dear  Mr.  Dolan: 


This  is  in  reply  to  your  letter  of  October  10 
requesting  advice  on  the  legal  requirements  for  noti 
surrounding  property  ovmers  at  each  stage  of  the  pro 
leading  to  the  final  grant  of  a  revocable  permit  to 
portion  of  a  city  street  closed  to  traffic.   The  app 
in  the  case  prompting  this  inquiry  desired  to  constr 
access  driveway,  stairs  and  a  brick  porch,  all  conne 
a  private  residence,  on  a  portion  of  the  2400  block 
Street.   You  also  requested  advice  why  this  kind  of 
goes  through  the  City  Planning  Commission  without  a 
hearing  or  notice  when  it  involves  changes  to  a  subs 
portion  of  the  street. 


,  1974, 
ce  to 
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Section  724.3  of  the  Public  Works  Code  provides,  in 
pertinent  part,  as  follows: 

"No  revocable  permit  for  an  encroachm.ent  on 
a  public  street  or  place  authorized  by  resolution 
of  the  Board  of  Supervisors  shall  be  issued  unless 
application  therefor  is  m^ade  to  said  Board  and  a 
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fee  in  an  amount  to  be  established  as  hereinafter 
provided  shall  have  been  paid;  provided,  hov/ever, 
that  the  Board  of  Supervisors  may  v/aive  payment  of 
the  fee  provided  for  herein  where  it  finds  that  a 
benefit  will  accrue  to  the  public  from  a  proposed 
encroachment. " 


follows 


Section  3.527  of  the  Charter',  in  pertinent  part,  reads  as 


"No  ordinance  or  resolution  which  deals  with 
the  acquisition,  extension,  widening,  narrowing, 
removal,  relocation,  vacation,  abandonment,  sale 
or  change  in  the  use  of  any  public  way,  transporta- 
tion route,  ground,  open  space,  building,  or 
structure,  the  subject  matter  of  v/hich  has  not  been 
previously  reported  on  by  the  department  of  city 
planning  in  accordance  with  the  provisions  of  sec- 
tions 3.527,  6.202,  6.203  or  6.205  of  this  charter, 
shall  be  adopted  by  the  board  of  supervisors  unless 
and  until  such  ordinance  or  resolution  shall  have 
first  been  referred  to  the  department  of  city 
planning  and  report  rendered  thereon  regarding  con- 
formity of  the  matter  involved  to  the  master  plan. 
If  conflict  exists,  the  report  shall  give  the 
particulars  of  the  differences  between  the  proposal 
and  the  master  plan." 

* 

Neither  of  the  above  provisions  make  any  mention  of  notice 
to  the  surrounding  property  owners.   Section  3.527  of  the  Charter 
requires  a  report  from  the  Department  of  City  Planning  but  does 
not  provide  for  a  public  hearing. 

The  only  requirement  for  notice  and  a  public  hearing  is 
found  in  Rule  85  of  the  Rules  of  Order  of  the  Board  of  Super- 
visors.  Its  pertinent  sections  provide  that: 


"The  Commitree  to  which  a  measure  is  referred 
shall,  after  notice  by  the  Clerk,  hold  a  public 
hearing  or  hearings  thereon.   Said  committee  may 
recommend  to  the  Board  the  enactm.ent,  defeat,  tabling 
or  amendment  of  such  measure,  and  may  take  such  other 
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action  v/ith  respect  thereto  as  is  necessary  and  proper 
under  the  rules  or  law. 

"Notice  by  the  Clerk  shall  consist  of  mail, 
telephonic  or  other  notification  to  all  persons 
known  or  presumed  to  be  interested  in  the  particu- 
lar measure  to  be  considered,  and  such  notice  shall 
be  initiated  as  soon  as  possible  after  measure  is 
assigned  to  committee  but  shall  be  reasonably 
designed  to  reach  notificants  not  later  than  48 
hours  before  the  public  hearing  is  scheduled." 

You  are  advised  accordingly. 

Very  truly  yours , 


THOxMAS    M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  T-^-lia 
197^ 


Mr,  George  Alferitz^  Jr.^  MeniT:er 

Grand  Jury 

165  City  Hall 

San  FranciscOj  California  9^102 

Subject:   Grand  Juri^"-;  Executive  Session  With 
Committee  of  Board  of  Supervisors 
or  Individual  Merabers  Thereof 

Dear  Mr.  Alferitz: 

With  reference  to  my  letter  of  November  4,  19  74,  to  the 
Board  of  Supervisors  wherein  I  advised  that,  in  my  opinion, 
said  Board  may  not  meet  in  executive  session  with  the  Grand 
Jury,  you  have  requested  my  further  opinion  as  follows: 

1.  May  a  Committee  of  the  Board  of  Super- 
visors meet  in  executive  session  with  the 
Grand  Jury  or  a  committee  of  the  Grand 
Jury? 

2.  May  individual  members  of  the  Board  of 
Supervisors  meet  in  executive  session 

with  the  Grand  Jury  or  a  committee  of  the ■ 
Grand  Jury? 

In  response  to  your  first  question,  it  is  my  opinion  that 
a  committee  of  the  Board  of  Supervisors  may  not  meet  in  execu- 
tive session  with  the  Grand  Jury  or  a  committee  of  the  Grand 
Jury.   Section  3.500(f)  of  the  City  and  County  Charter  provides 
that  all  meetings  of  a  conmaittee  of  the  Board  of  Supervisors, 
whether  composed  of  more  than  or  less  than  a  majority  of  the 
full  Board  must  be  open  and  public  with  certain  exceptions  not 
pertinent  herein. 

In  response  to  your  second  question,  it  is  my  opinion  that 
individual  members  of  the  Board  of  Supervisors  may  meet  in  execu- 
tive session  with  the  Grand  Jury  or  a  commiitree  of  the  Grand  Jury 
since  su.ch  individual  sessions  would  not  constitute  a  meeting  of 
the  Board  of  Supervisors  or  of  a  comir.ittee  thereof. 

Very  'truly  yours ^ 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  Ho.  ?•':— 113 
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Hr,  R»  Li.  Boz^iini 
Agriculcural  Gomlssioner 
Sealer  of  Weights  &  Measures 
300  rhelTJS  Street    - 
San  Francisco,    CA     94124 


Re: 


;t^ndb7  Ti::.^  for 


Collectica  of  Fees  for 

Testing  Koacccruercial  Weighiag  and 

Measuring  Devices 


Dear  Hr,  £o22ini: 

In  reference  to  your  letter  asking  if  it  irOwild  ba 
legally  possible  for  Saa  Francisco  County  to  enact  an. 
ordinance  for  levying  fees  by  the  Departcent  of  Weitthts 
and  Measures  to  recover  costs  for  lost  tiizie,  'when  c-ich 
lost  tide  is  occasioned  by  the  oxTr.er  or  user  of  var.'.oue 
weighing  and  measuring  devices,  it  is  my  opinion  thi-.t  it 
would  be  legally  possible  to  enact  such  an  ordinaae-;. 

There  are  no  previsions  in  the  Municipal  Cod 
City  and  County  of  San  Francisco  -^Thich  liinit  the  Ga 
ornia  Business  and  Professions  Code,  Division  5,  Cb 
2,  Article  2,  Section  1221C(b),  permitting  the  Soar 
Supervisors  to  authorize  the  Sealer  of  Weights  and 
Measures  to  perform  certain  services  for  noncocijiierc: 
devices  "within  the  County,  and  to  establish  a  sched 
of  fees  to  cover  the  cost  of  such  service  and  to  ch 
and  collect  fees. 

Very  truly  j^ours, 


::  or 

-".if- 
•.'.pter 
i  of 

Ul 
ile 


THOl-IAS  11 «  0*COK^T0E 
City  Attorney 


A 
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Mr.  Robert  J.  Dolanj  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  FranciscO;,  Calif.   9^102 

Subject:  Ordinance  Designating  Sheriff  and 
Chief  Adult  Probation  Officer  to 
Jointly  Perform  the  Functions  of 
Work-Furlough  Administrator 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  request  to  this  office  to 
reviex'7  a  proposed  ar.aendiaent  to  Section  13. 6I  of  the  Administrative 
Code  rela.ting  to  the  designation  of  the  administre,tion  of  the  Work- 
Furlough  Program.. 

f  The  authority  to  carry  out  a  work-furlough  program  is 

found  in  Section  1203  of  the  Penal  Code,   The  section  provides  a 
J   comprehensive  program  for  the  adiiiinistration  of  a,  v;ork-furlough 
f     program  covering  the  continuation  of  employm.ent^  securing  employ- 
,  mentj,  the  suitability  of  work,  the  na,ture  of  the  confinement  a,nd 
the  release  for  medical  treatment,,  what  is  done  with  the  earnings 
of  the  prisoner  J,  time  credits ,  violations,  failure  to  return  to 
place  of  confinem.entj  defining  education  and  the  fact  that  the 
section  may  be  knovai  as  the  "Cobey  Work-Furlough  Law." 


I 


Pursuant  to  the  authority  of  this  section,  the  Board  of 
Supervisors  enacted  Ordinance  No.  230-66  on  August  22,  i960,  find- 
ing that  the  operation  of  a  work-furlough  prograra  in  San  Francisco 
would  be  feasible  and  designating  the  Chief  Adult  Probation 
Officer  as  the  work-furlough  Adm.inistrator,   Section  1208(a)  of  the 
Penal  Code  is  quoted  in  part  as  follows : 

"in  any  such  ordinance,  the  board  shall 
prescribe  whether  the  sheriff,  the  probation 
officer,  or  the  superintendent  of  a  covjity 
industrial  farm  or  industrial  road  camp  in 
the  county  shall  perform,  the  functions  of  the 
work-furlough  adir.inistrator,  " 
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The  proposed  amendment  to  Section  13.61  of  the  Adminis- 
trative Code  states  that  the  sheriff  and  the  chief  adult  probation 
officer  shall  jointly  or  severally  perform  the  functions  of  the 
worlc-furlough  administrator,   Gince  this  language  is  not  contem- 
plated by  Section  1208(a)  of  the  Penal  Code_,  I  am  returning  the 
proposed  ordinance  to  you  not  approved  as  to  form. 

The  statute  quoted  above  is  clear  in  its  intent.   It 
specifies  that  the  Board  of  Supervisors  has  the  choice  of  one  or 
three  persons  -.■rho  m.ay  act  as  the  acfjTLinistrator.   In  this  capacity^ 
the  Board  of  Supervisors  is  not  acting  in  a  city  and  county 
capacity^  rather  it  is  acting  as  a  coi.inty  board  of  supervisors  to 
designate  which  of  certa-in  county  officers  shall  perform  a  fiinction 
authorized  by  general  lavr.   Crim.es  and  pxinishment  are  a  m.atter  of 
statewide  concern.   The  City  3.nd  Coiinty  of  San  Francisco  is  acting 
pursuant  to  general  law  when  it  set  up  the  Tvork -Furlough  Program. 

Furthermore,  the  words  jointly  or  severally  are  m.utually 
exclusive.   The  word  ''severally"  means  separately  or  apart  from 
others,,  whereas  the  word  "jointly"  im.plies  unitedly  combined  or 
joined  together  in  unity  of  interest.   In  effect,  no  one  vrould  be 
the  administrator  of  the  work-furlough  program,  a  possibility 
vrhich  is  not  contem.plated  by  Section  1208(a)  of  the  Penal  Code. 
If,  in  fact,  the  Sheriff's  Department  desires  to  set  up  a  separate 
progrs-m  for  work-furlough,  it  would  require  an  amendraent  to 
Section  1208  of  the  Penal  Code  to  so  provide. 

The  Penal  Code  is  quite  specific  in  that  it  is  the  duty 
of  the  Board  of  Supervisors  to  determine  who  is  the  work-furlough 
adm.inistrator,  and  the  x.'ork-furlough  administrator  m.ay  only  be  one 
of  the  persons  specified  in  this  section. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-115 


l^o-vercJaer  8^    1974 


Honorable   John  L.   Molinari 

Board  of  Su-oervisors 

235  City  Kail 

San  Francisco,  California  94102 

Subject:  Capital  Iruproveaent  Appropriation 
to  Youth  Energy  Source,  Inc. 

Dear  Supervisor  ^Molinari: 


Tnis  IS  xn  response  to  your  request  for  an  opxni.oi 
vzhether  public  funds  raay  be  directly  released  to  Youth 
Energy  Source,  Inc. 


lo: 


capital  xraproveiucnts  on  :j:s 
privately  owned  building  or  v/hether  such  irr.prover.er.t 
must  be  provided  Dursuant  to  the  comDetitive  bidd 
procedures  relating  to  public  v.-'orks  or  irriprovementa. 


'■o 


"The   corTipetitive  bidding  requirements 
section   7.200   and   section  6.1   of   the   San  Francisco 
Adrainistrative  Code   apply  only   to   contracts    for   th^i  con- 
struction,   reconstruction  or  repair  of  public   buildings 
or   other  public  works   and   improvenents . 


In  law   the    terr:  "public    iniprovement,"   as   applied 
to  r.unicipal  corporations,    generally  means    irr.proveiients 

up  " 


it  is  vc.-j  opinion  the.t  the  proposed  appropriation  r.iay  be 
directly  relea,sed  to  Youth  Energy  Source,  Inc.,  v/ithout 
the  solicitation  of  conpetitive  bidding. 

Ver;,-  truly  5-ours, 


THCIIAS  M.    O'COmOR 
City  Attorney 


Letter  Opinion  No.  7^Ull6 


November  l4,  197^ 


Mr.  James  Marshall 

Legal  Counsel 

Model  Cities  Agency 

814  Mission  Screec 

San  Francisco,  California  94103 

Subject:  Status  of  Model  Keighborhood 

Council  and  Stipend  for  Menibers 

Dear  Mr.  Marshall: 

This  letter  is  in  response  to  your  letter  of  October 
2  regarding  the  status  of  the  Model  Neighborhood  Council 
and  v/hether  stipends  aay  be  paid  i-embers  of  the  Council 
for  attending  meetings. 

First  of  all,  your  initial  question  seeras  to  be  whether 
the  Model  Neighborhood  Council  has  the  powers  granted  a  com- 
mission established  pursuant  to  Charter  section  2.101.   Charter 
section  2.101  provides  in  relevant  part: 

"On  the  recommendation  of  the  mayor  and  the  chief 
administrative  officer,  the  board  of  supervisors 
may  create  or  abolish  departments  which  are  nov7  or 
may  hereafter  be  placed  under  the  cni.ef  admiinistrative 
officer  or  under  com.missions  apnointed  by  the  m.ayor." 
[Emphasis  added.] 
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Under  section  30.03  of  the  Adrainistrative  Code 
the  "Kayor  is  responsible  for  assuring  that  the  Model 
Cities  Comprehensive  Development  Plan  is  properly  and 
effectively  administered."   The  Model  I'leighborhood  Council 
was  obviously  established  to  assist  the  Mayor  and  his 
office  in  the  administration  of  the  Model  Cities 'program. 
See  section  30.04  of  the  Administrative  Code  setting  forth 
the  responsibilities  and  duties  of  the  Council.   Since 
the  Model  Cities  program  is  under  the  direction  of  the 
Mayor,  it  is  apparent  that  the  Council  was  not  set  up 
to  supervise  a  new  department  created  by  the  Board  of 
Supervisors;  and  thus  it  is  clear  that  the  Council  is 
not  a  commission  established  pursuant  to  Charter  section 
2.101.  . 


,—  > 


You  ask  v/hether  the  Mayor's  ozrrce  may  pa}'  stipends 
to  the  members  of  the  Model  Neighborhood  Council  for 
a  ttending  meetings  despite  the  fact  that  there  is  no 
reference  to  the  payment  of  stipends  in  section  30.04  of 
the  San  Francisco  Administrative  Code  V7hich  provides  for 
the  establislim.ent  of  the  Council.   As  you  point  out, 
section  103(a)(2)  of  the  Demonstration  Cities  and 
Metropolitan  Development  Act  requires  "v/idespread  citizen 
participation"  and  HUD  regulations  and  policy  statements 
have  encouraged  compensating  members  of  Model  Cities 
boards  and  corrumittees  for  their  expenses  and  services 
as  a  means  of  assuring  the  required  citizen  participation. 

I  see  no  reason  why  che  City,  acting  through  the 
Mayor's  office  v/hich  is  "responsible  for  the  day  to  day 
operation,  and  administration  of  the  Model  Cities  program" 
under  section  30.06(a)  of  the  Adrainistrative  Code  cannot 
agree  to  pay  stipends  to  the  members  of  the  Model  Cities 
Council  for  attending  meetixigs  from  federal  funds  budgeted 
for  this  purpose.   In  my  judgment  the  members  of  the  Council 
are  not  officers  or  employees  of  the  City  for  the  purposes 
of  Charter  section  8.400  relating  to  the  payment  of 
compensation.    The  Board  of  Supervisors  did  not  specify 
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that  the  members  of  the  Council  not  receive  stipends, 
and  the  federal  government  encourages  using  Model  Cities 
funds  for  compensation  which  will  encourage  citizen 
participation.   The  amount  of  any  stipend  paid  should 
be  justifiable  in  terms  of  the  purpose  it  is  to  serve, 
i.e.,  encourage  widespread  citizen  participation.   I 
would  suggest  that  rather  than  paying  a  flat  $50.00  a 
month  you  consider  paying,  for  example,  $15.00  for  each 
meeting  attended  up  to  a  maximum  of  $50.00  per  month. !• 

Very  truly  yours , 


THO^'LIS  M.  O'COimOR 
City  Attorney 


1.   I  picked  $15.00  per  meeting  attended  as  an 
example  because  it  is  the  amount  paid  members  of  the 
Human  Rights  Commission.   It  would  seem  that  $15.00  a 
month  would  be  sufficient  to  cover  baby-sitting,  travel 
and  other  expenses  a  member  is  likely  to  incur  in 


attending  meetings 


Letter  Opinion  No.  7^-117 


November  22,  197^ 


Honorable  John  J.  Barbagelata 

Board  of  Supervisors 

235  City  Hall 

SsLn  Francisco,  California 

Subject:   Conflict  of  Interest  under  Section  8.105 
of  City  Charter;  Powers  of  the  State 
Director  of  Finance  and  Attorney  General 
re  Lease  of  Port  Property;  Power  of 
Board  of  Supervisors  to  Disapprove  Removal 
of  Pier  45  from  Maritime  Use 

Dear  Supervisor  Barbagelata: 

This  is  in  response  to  your  request  for  an  opinion  on 
four  specific  questions  relating  generally  to  the  development  of 
Pier  45  by  a  private  developer  under  a  lease  authorized  by  the 
Port  Commission.   The  questions  will  be  answered  in  the  order 
presented. 

The  first  question  relates  to  Section  8,105  of  the 
Charter,  which  Charter  section  sets  forth  the  conflict  of  inter- 
est provisions  covering  acts  of  city  officers  and  employees. 
You  question  whether  a  citizens  group  could  challenge  a  success- 
ful bidder  if  the  successful  bidder  had  a  close  business  associ- 
ation of  a  continuing  nature  with  a  member  of  the  Port  Commission, 

Section  8,105  of  the  Charter  was  amended  on  J-une  4,  197^ 
and  does  provide  that  if  there  is  a  prohibited  interest  in  a 
contract  by  an  officer  or  employee  of  the  City  and  County,  that 
contract  shall  then  be  void.   The  Charter  section  also  specifically 
provides  in  Subsection  ("p)  that  any  resident  or  group  of  residents 
of  the  City  and  County  of  San  Francisco  may  bring  a  suit  to  compel 
compliance  with  the  provisions  of  this  section.   If  in  fact  a 
prohibited  conflict  of  interest  as  set  forth  in  Section  8.IO5  of 
the  Charter  is  fo\ind  to  exist  then  a  cause  of  action  could  be 
stated  by  a  group  of  interested  citizens  seeking  to  void  the  con- 
tract under  the  provisions  of  the  Charter. 

The  second  questions  relates  to  whether  or  not  the  State 
Director  of  Finance  could  hold  up  approval  of  a  proposed  develop- 
ment of  Pier  45  pursuant  to  Section  7  of  the  Burton  Act. 

Chapter  1333  of  the  Statutes  of   1968  known  as  the  Burton 
Act  provides  in  Section  7  that  the  City  and  County  of  San  Francisco 
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shall  file  with  the  Department  of  Finance  a  detailed  descrip- 
tion of  a  capital  improvement  paid  out  of  revenues  of  the  City 
and  Co\inty  of  San  Francisco  under  the  jurisdiction  of  the  Port 
Commission.  A  review  of  Section  7  does  not  disclose  any 
authority  of  the  Director  of  Finance  to  hold  up  approval  of  the 
development  of  Pier  45  if  in  fact  the  development  capital  is 
supplied  by  a  private  developer  as  opposed  to  revenues  previously 
generated  by  the  Port  of  San  Francisco. 

The  third  question  relates  to  v;hether  or  not  the  Board 
of  Supervisors  by  resolution  could  request  the  Attorney  General 
of  the  State  of  California  to  intei^vene  in  an  award  of  a  lease 
after  bid  to  Pier  45  presently  under  the  jurisdiction  of  the  Port 
Commission  of  San  Francisco.   A  review  of  the  Burton  Act  does  not 
disclose  any  authority  of  the  Attorney  General  of  the  State  of 
California  to  intervene  in  the  award  of  such  a  lease.   The  Attorney 
General  as  a  state  officer  has  discretionary  powers  to  determine 
whether  or  not  he  shall  intervene  in  a  matter  of  local  concern. 
The  Attorney  General  has  been  given  certain  powers  to  review  the 
activities  of  the  Port  Commission  as  to  whether  or  not  to  compel 
compliance  with  the  terms  and  conditions  of  the  transfer,  i.e., 
the  Burton  Act.   It  is  therefore  my  opinion  that  although  the 
Board  of  Supervisors  may  wish  to  request  the  Attorney  General  to 
review  or  investigate  the  leasing  of  Port  lands,  it  is  solely 
within  the  discretion  of  the  Attorney  General  of  the  State  of 
California  as  to  whether  or  not  he  wishes  to  conduct  such  an 
investigation. 

Your  final  question  relates  to  the  powers  of  the  Board 
of  Supervisors  under  Section  3  of  the  Burton  Act  to  disapprove  the 
removal  of  Pier  45  from  maritime  use.   Section  3  of  the  Burton 
Act  provides  generally  that  the  City  and  County  of  San  Francisco 
through  a  Port  Commission  of  the  City  and  County  of  San  Francisco, 
shall  have  complete  authority  to  do  all  things  it  deems  necessary 
in  connection  with  the  use,  conduct,  operation,  management,  main- 
tenance, regulation,  improvement  and  control  of  said  Port.   This 
language  is  consistent  with  Charter  Section  3.581  which  specifies 
the  powers  and  duties  of  the  Port  Commission,  one  of  which  is  the 
grant  of  franchises  or  leases  for  a  period  of  66   years  of  lands 
under  its  control. 

It  is  my  opinion  pursuant  to  the  provisions  of  Section 
3  of  the  Burton  Act  and  Section  3.581  of  the  Charter,  the  Board  of 
Supervisors  of  San  Francisco  has  no  authority  to  disapprove  the 
removal  of  Pier  45  from  maritime  use  under  Section  3  of  the  Burton 
Act, 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-ll8 


November  26,  1974 


DOCUMENTS  DEPT. 

Mr.  Joseph  E.  Tinney  ^SLfc  umRAR? 

Assessor  r«-"^»- 

Room  101,  City  Hall 

San  Francisco,  Calif.   9^102 

Subject:  Cancellation  of  Taxes 
Church  of  God,  1971-72 

Dear  Mr.  Tinney: 

This  letter  is  in  response  to  your  request  that  the  real 
property  taxes  on  the  property  located  at  3155  Array  Street,  o\vned 
by  the  Church  of  God,  be  partially  cancelled. 

According  to  the  records  submitted  to  this  office,  the 
Church  of  God  acquired  its  property  on  August  10,  1970.   On  June 
17,  1971  and  again  on  August  25,  1971,  said  church  applied  for 
peraiits  to  remodel  and  convert  said  property  for  church  use. 

On  the  basis  of  the  above  information,  I  do  not  believe 
that  the  property  is  entitled  for  a  church  exemption  for  1971-72. 
The  Revenue  and  Taxation  Code  of  the  State  of  California  requires 
that  the  tax  status  of  property  be  determined  on  the  lien  date 
(March  1  of  each  year).  From  the  above  facts  it  is  clear  that  the 
property  at  3155  Army  Street  was  not  used  as  a  church  on  March  1, 
I97I5  nor  xras  it  then  being  converted  to  church  use. 

National  Charity  League,  Inc.  v.  County  of  Los  Angeles, 
l64  C.A.2d  24l,  has  held  that  erection  or  construction  or  a  build- 
ing  must  have  been  commenced  on  or  prior  to  the  lien  date  in 
order  that  the  exemption  apply  for  the  coming  fiscal  year. 
Accordingly,  the  Church  of  God  is  not  entitled  to  an  exemption  for 
1971-72  on  the  property  located  at  3155  Army  Street, 

This  is  the  same  conclusion  reached  by  the  State  Board 
of  Equalization  in  1972  when  the  same  issue  was  raised  in  respect 
to  the  same  property  and  same  church. 

If  you  desire  any  additional  information,  please  feel 
free  to  contact  me. 

'^QTij   truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-119 


December  2,  197^ 


Mr.  Joseph  E.  Tinney 

Assessor 

Room  101  City  Hall 

San  Francisco,  California   94102 

Subject:   Tax  Exemption  for  Personal  Property  Taxes  Levied 
on  Federal  Industrial  Development  Authority  of 
Malaysia 

Dear  Mr.  Tinney: 

■•'  ■  :.  This  letter  is  in  response  to  your  request  for  a  deter- 
mination on  the  tax  status  of  Toersonal  property  owned  and  used 
by  the  Federal  Industrial  Development  Authority  of  Malaysia 
(FIDA).  .  , 

A  review  o^  the  history  of  the  relationship  between  the 
United  States  and  the  Government  of  Malaysia  reveals  that  a 
consular  convention  xvas  signed  June  6,  191)1  and  entered  into 
force  between  the  United. States  and  the  United  Kingdom  on 
September  7,  1952.   (3  UST  3426;  TIAS  2494).   The  terms  of  this 
agreement  specify  that  personal  property  owned  and  used  b)'  the 
sending  state  for  the  purpose  of  consular  office  or  for  other 
purposes  arising  out  of  the  operation-'of  the  consular  establish- 
ment shall  be  exempt  from  local  taxes.   (Article  7,  Paragraph  1 
and  Article  12,  Paragraph- 2)  . 

In  an  exchange  of  notes  between  the  United  States  and  the 
Federation  of  Malaya  dated  January  7  and  February  2,  1950,  it 
was  agreed  that  the  convention  of  1951  is  in  force  between  the 
two  countries.   On  September  16,  1963  the  Federation  of  Malaya, 
having  federated  with  the  State  of  Singapore,  and  the  former 
British  Colonies  of  North  Borneo  (now  Sabah)  and  Sarawak, 
changed  its  name  to  Malaysia.   The  Constitution  of  the  Federation 
of  Malaya  was  amended  by  the  Malaysia  Act  of  1963  to  provide  for 


Letter  Opinion  No.  7^-119 


Mr.  Joseph  E.  Tinney  2     December  2,  1974 


the  GovernruCnt  of  Malaysia's  assuraption  o£  the  rights  and 
obligations  of  treaties  and  agreements  entered  into  between 
the  United  Kingdom  and  any  other  government  on  behalf 
of  the  Borneo  States  and  Singapore. 

It  is  clear  from  the  letter  of  Mr.  Harry  L.  Haehl, 
Honorary  Consul  General,  that  the  services  performed  by  the 
Federal  Industrial  Development  Authority  of  Malaysia  are 
consular  functions,  and,  but  for  the  convenience  and 
efficiency  afforded  the  consul  and  the  Government  of  ' 
Malaysia,  would  still  be  performed  by  the  consul.   Accord- 
ingly, please  be  advised  that  the  Federal  Industrial 
Development  Authority  of  Malaysia  is  exempt  from  payment 
of  personal  property  taxes  for  1974-75. 

Very  truly  yours, 


THOMAS  M.  O'COIs^'OR 
City  Attorney 


Letter  Opinion  No.  7^-120 


December  10,  1975 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Charter  Section  6.413;  Use  of  Monies 
in  Open  Space  Acquisition  and  Park 
Renovation  Fund  to  Improve  Existing 
Recreational  Facilities;  File  No.  560-74 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  November  25,  1974, 
wherein  you  request  an  opinion  as  to  whether  monies  in  the  Open 
Space  Acquisition  and  Park  Renovation  Fund  may  be  used  for  the 
development  or  renovation  of  existing  recreational  facilities, 
such  as  for  improvement  of  the  Martin  Luther  King  Swimraing  Pool. 
It  is  my  understanding  that  the  proposed  improvement  of  the 
pool  would  be  the  erection  of  a  structure  completely  enclosing 
the  pool  which  is  now  only  enclosed  by  a  perimeter  fence. 

Charter  Section  6.413,  as  added  at  the  November,  1974 
election,  established  an  Open  Space  Acquisition  and  Park  Renova- 
tion Fund  to  be  administered  by  the  Recreation  and  Park  Comjnis- 
sion.   Monies  in  the  fund  may  be  used  for  (1)  the  acquisition 
and  development  of  lands  within  or  contiguous  to  "high-need 
neighborhoods,"  or  lands  on  the  northern  waterfront  and  bay 
shoreline  for  recreation  purposes;  (2)  the  acquisition  and  develop- 
ment of  properties  within  the  City  and  County  for  open  space 
purposes;  or  (3)  the  renovation  of  existing  parks  and  recreation 
facilities  within  the  City  and  County.   At  any  time  after  the 
end  of  ten  years  (from  July  1,  1975),  if  the  then-current  "Recrea- 
tion and  Open  Space  Program"  no  longer  shows  any  land  appropriate 
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for  open  space  and  recreation  purposes,  then  the  limitation  that 
funds  may  only  be  used  for  the  maintenance  and  development  of 
properties  acquired  from  the  fund  may  be  modified  in  whole  or 
in  part  by  the  Board  of  Supervisors  to  provide  that  funds  may 
be  used  to  expand  the  maintenance  cfnd  development  of  other 
properties  held  by  the  Recreation  and  Park  Department  in  "high- 
need  neighborhoods"  identified  in  the  then-current  "Recreation 
and  Open  Space  Programs."   (Charter,  Sec.  6.413  (c) (e) . ) 

In  your  request  for  opinion  you  first  ask  if  monies 'from 
the  fund  may  be  used  for  "development  or  renovation"  of  exist- 
ing recreational  facilities  and,  second,  if  monies  from  said 
fund  may  be  used  for  the  "improvement"  of  the  Martin  Luther  King 
Swimming  Pool  (an  existing  recreational  facility.) 

The  term  "develop"  has  been  defined  as:  "to  devolve, 
expand,  lay  open  or  roll  onv/ard  or  downward,  in  a  sense,  to 
improve."   (26A  C.J.S,  926.)   In  a  real  esrate  sense,  it  has  been 
defined  as:  "to  convert  from  a  tract  of  raw  land  into  an  area 
suitable  for  residential  or  business  uses."   (People  v.  Embassy 
Realty  Associates,  73  Cal.App.2d  901,  905.) 

The  term  "renovate"  has  been  defined  as:  "to  miake  as  good 
as  new;  restore  after  deterioration;  put  in  good  condition; 
renew;  refresh;  reinvigorate . "   (76  C.J.S.  1166.) 

The  term  "improve"  has  been  defined  as:  "to  make  better; 
to  advance  in  value;  to  augment,  to  enhance,  to  increase." 
(42  C.J.S.  414,  415.) 

As  you  V7ill  note,  the  term  "improve"  or  "improvement" 
appears  nowhere  in  Charter  Section  6.413.   The  term  "development" 
which  in  a  sense  is  synonymous  with  "improvement,"  coupled  v;ith 
either  the  term  "acquisition"  or  the  term  "maintenance,"  appears 
specifically  in  said  section.   V7hen  coupled  with  the  term 
"acquisition,"  there  is  direct  authority  for  such  expenditures 

(subsection  (c) )  and  when  coupled  with  the  term  "maintenance," 
there  is  conditional  authority  for  such  expenditure.   (Subsection 

(e) . )   The  term  "renovation"  appears  specifically  in  said  sec- 
tion and,  with  reference  to  existing  recreational  facilities, 
expenditures  from  the  fund  for  such  purposes  are  specifically 
authorized. 
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Accordingly,  in  response  to  your  questions,  it  is  my 
opinion  that  the  proposed  improvement  of  the  Martin  Luther  King 
Pool  v;ould  be  classified  as  "maintenance  and  development  of 
other  properties  held  by  the  Recreation  and  Park  Department" 
rather  than  "renovation  of  existing  parks  and  recreation  facili- 
ties within  the  City  and  County,"  and  that  while  monies  in  the 
Open  Space  Acquisition  and  Park  Renovation  Fund  may  be  used  for 
its  renovation,  such  monies  could  not  be  used  for  the  improvement 
proposed  herein  until  the  end  of  ten  years  from  July  1,  1S75, 
and  then  only  if: 

(1)  the  then-current  "Recreation  and  Open  Space  Program" 
no  longer  shows  any  land  appropriate  for  open  space  and 
recreation  purposes; 

(2)  the  Board  of  Supervisors  modifies  the  limitation  that 
funds  may  only  be  used  for  the  maintenance  and  development  of 
property  acquired  from  the  fund;  and 

(3)  the  Martin  Luther  King  Swimjning  Pool  is  located  in  a 
"high-need  neighborhood"  in  the  then-current  "Recreation  and 
Open  Space  Programs." 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,  7^-121 


December  10,  197^ 


Hon.  Quentin  L.  Kopp 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Legality  of  Legislation  Imposing 

a  Tax  on  Earnings  of  All  Personnel 
Employed  in  City  and  Co\inty 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  November  18,  1974  letter 
requesting  my  opinion  on  the  following  questions: 

"1.   Can  the  City  legally  adopt  a  tax  on  the 
wages  of  all  employees  in  the  City, 
residents  and  non-residents  alike? 


" (a)   If  so,  would  such  tax 
apply  to  governmental  employees; 
City,  State  and  Federal? 

"2.  Could  such  tax  legally  be  applied  also 
to  non-wage  type  of  income  or  earnings 
from  investments,  business  receipts  or 
business  profits  and  the  like? 

"3.   Is  there  any  kind  of  tax  which  can 
legally  be  applied  to  non-residents 
receiving  City  services,  such  as  trans- 
portation, police  protection,  street 
cleaning  and  the  like?" 

On  March  3,  1967,  we  issued  an  opinion  to  the  Board  of 
Supervisors  that  the  City  and  Coiinty  of  San  Francisco  had  the 
power  to  enact  a  local  income  tax  despite  the  provisions  of 
Section  170  41.5  of  the  Revenue  and  Taxation  Code  prohibiting 
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the  levy  of  such  a  tax  by  a  city,  county,  or  city  and  county 
in  California.   A  copy  of  that  opinion  is  enclosed.   You  v/ill 
note  that  in  the  third  paragraph  on  Page  8  of  the  opinion  it 
was  recommended  that  if  the  City  &nd  County  enacted  an  income 
tax  ordinance,  the  funds  be  impounded  pending  court  deter- 
mination of  the  validity  of  the  levy  in  view  of  the  existence 
of  Revenue  and  Taxation  Code  Section  17041.5. 

On  April  3,  1963,  we   received  a  letter  from  Mayor  Joseph 
Alioto  in  which  he  requested  that  I  forward  to  the  Board  ordi- 
nances which,  inter  alia,  would  impose  a  tax  on  the  earnings  of 
non-residents  employed  in  San  Francisco.   On  April  4,  1958,  I 
forwarded  ordinances  levying  taxes  to  the  Board  of  Supervisors 
pursuant  to  the  Mayor's  request,  one  of  which  was  an  ordinance 
which  provided  for  the  imposition  of  a  license  fee  for  the 
privilege  of  engaging  in  occupations,  trades  or  professions  in 
the  City  and  County  of  San  Francisco  by  all  persons  employed  by 
others,  measured  by  one-half  of  one  per  cent  of  the  gross 
receipts  of  each  such  person.   This  earnings  tax  ordinance 
applied  to  both  residents  and  non-residents  employed  in  San  Fran- 
cisco.  The  ordinance  was  prepared  as  a  license  tax  measure  in 
order  to  avoid  the  incom.e  tax  question  and  the  necessity  of 
impounding  funds  v/hich  would  be  necessary  under  an  income  tax 
law.   It  was  our  opinion  that  the  tax  imposed  v/as  not  an  income 
tax  as  identical  tax  measures  were  held  not  to  be  income  taxes 
in  the  cases  of  Estes  v.  City  of  Gadsden,  9  4  So. 2d  744  and  City 
of  Louisville  v.  Sebree,  214  S.W.2d  24  3.   (It  is  also  to  be 
noted  that  since  that  ordinance  was  submitted  the  Supremie  Court 
of  Alabama  held  an  identical  tax  measure  enacted  by  the  City  of 
Auburn  to  be  a  license  occupational  tax  and  not  an  income  tax. 
See  McPheeter  v.  City  of  Auburn,  259  So. 2d  833.) 

In  a  letter  to  the  Board,  dated  April  4,  19  68,  (copy 
enclosed)  accompanying  the  tax  legislation,  I  pointed  out  that 
the  earnings  tax  could  not,  in  my  opinion,  be  limited  solely  to 
the  earnings  of  non-residents  employed  in  San  Francisco  as  such 
an  ordinance  would  be  violative  of  the  equal  protection  and 
equal  privileges  and  immunity  provisions  of  both  the  state  and 
federal  Constitutions.   (See  pp.  8,  9  and  10  of  my  Opinion  No. 
67-7-A,  supra,  and  the  authorities  cited  in  the  April  4,  1968 
letter,  as  v/ell  as  in  a  subsequent  letter  to  'che  Board,  dated 
June  5,  196S,  a  copy  of  which  is  enclosed.) 
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The  Board  of  Supervisors,  however,  aniended  the  ordinance, 
inter  alia,  so  as  to  make  it  apply  to  non-residents  only.   While 
the  ordinance  was  pending  in  the  Board  of  Supervisors,  legisla- 
tion was  introduced  in  the  Legislature  which  was  subsequently 
enacted  as  Section  500  26  of  the,  GoveriTment  Code  prohibiting  the 
legislative  body  of  any  local  agency,  charter  or  general  lav/, 
from  imposing  any  tax  on  the  privilege  of  earning  a  livelihood 
by  any  employee  or  any  other  tax,  fee  or  charge  on,  or  measured 
by,  the  earnings  or  any  part  thereof,  of  any  employee  when  such 
employee  is  not  a  resident  of  the  taxing  jurisdiction  unless 
exactly  the  same  tax,  fee  or  charge,  at  the  same  rate  with  the 
same  credits  and  deductions,  is  imposed  on  the  earnings  of  all 
residents  of  the  taxing  jurisdiction  who  are  employed  therein. 
In  the  June  5,  196  8  letter,  I  pointed  out  that  the  effect  of 
this  legislation  was  merely  to  attempt  to  prohibit  the  enactment 
of  tax  legislation  by  a  municipality  which  was  already  consti- 
tutionally prohibited,  but  that,  assuraing  that  there  were  no 
constitutional  prohibitions  against  the  imposition  by  a  chartered 
municipality  of  an  earnings  tax  applicable  solely  to  non-resi- 
dents, it  would  be  beyond  the  power  of  the  Legislature  to  pro- 
hibit the  imposition  of  such  a  tax  by  the  City  and  County  of 
San  Francisco. 

On  August  24,  19  68,  the  Board  of  Supervisors  enacted  the  ._ 
ordinance  imposing  an  earnings  tax  solely  on  non-residents 
em^ployed  in  San  Francisco  —  Ordinance  No.  2  4  5-68  which  was  popu- 
larly referred  to  as  the  Commuter  Tax  Ordinance.   Following  the 
enactraent  of  the  ordinance,  five  of  the  surrounding  counties 
instituted  a  lav;suit  seeking  a  declaration  that  the  ordinance  was 
unconstitutional  and  prohibiting  its  enforcement.   The  Superior 
Court  of  Sonoma  County  held  the  ordinance  unconstitutional  not 
only  on  the  basis  that  it  v;as  discriminatory  and  violated  con- 
stitutional provisions  in  this  respect  but,  also,  on  the  basis 
that  the  enactment  of  the  ordinance  was  validly  prohibited  by  the 
provisions  of  Section  5002  5  of  the  Government  Code  and  that  the 
tax  levied  by  the  ordinance  was  an  income  tax  which  v;as  validly 
prohibited  by  the  provisions  of  Section  17  041.5  of  the  Revenue 
and  Taxation  Code.   This  decision  v/as  appealed. 

The  District  Court  of  Appeal  in  the  case  of  County  of 
Alameda  v.  City  and  County  of  San  Francisco,  19  Cal.App.3d  75  0 
sustained  the  trial  court  m  its  holding  that  the  ordinance  was 
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discriminatory  and  violated  the  Equal  Protection  Clause  of  the 
United  States  Constitution  but  did  not  decide  the  question  of 
v;hether  the  tax  was  validly  prohibited  by  the  provisions  of 
Section  5  0  026  of  the  Government  Cpde  or  whether  it  was  an  income 
tax  and  validly  prohibited  by  the  provisions  of  Section  17041.5 
of  the  Revenue  and  Taxation  Code.   However,  the  court  did  make 
the  following  significant  statement  in  a  footnote  on  page  757  of 
the  decision:   "Although  Government  Code,  section  50026,  is 
obviously  intended  to  prohibit  the  precise  type  of  ordinance 
enacted  by  San  Francisco,  it  is  at  least  questionable  that  the 
Legislature  possesses  the  power  to  prohibit  a  city  from  exercis- 
ing its  inherent  pov/er  of  miunicipal  taxation.   (See  Ex  parte 
Braun  (1903)  141  Cal.  204,  [74  p".  780];  The  Validity  of "  San 
Francisco's  Commuter  Tax  (1969)  20  Hastings  L.J.  313,  at  pp.  SIS', 
820-821.)   V7e  cite  the  section  solely  as  an  indication  of  legis- 
lative .intent."   As  the  Appellate  Court  limited  its  decision  to 
the  equal  protection  constitutional  issue  and  its  d,ecision  on 
this  issue  was  sustained  by  a  long  and  uniform  line  of  authority, 
a  Petition  For  Flearing  by  the  Supreme  Court  of  the  state  was 
not  filed. 

The  City  of  Oakland  recently  enacted  an  earnings  tax 
applicable  both  to  resident  employees  and  non-resident  employees 
which  is  to  become  operative  on  January  1,  1976.   This  ordinance 
has  been  challenged  in  the  Superior  Court  of  Alameda  County 
mainly  on  the  contention  that  the  tax  imposed  by  the  ordinance  is 
an  income  tax  prohibited  to  a  municipality  by  the  provisions  of 
Section  17041.5  of  the  Revenue  and  Taxation  Code.   The  litigation 
at  present  is  in  the  pleading  stage. 

In  light  of  the  foregoing,  you  are  advised  as  follows  with 
respect  to  the  questions  set  forth  in  your  letter: 

1.  It  is  still  my  opinion  that  the  City  can 
legally  adopt  a  tax  on  the  wages  of  all 
employees  in  the  City,  residents  and  non- 
residents alike.   Such  a  tax  could  apply 
to  governmental  employees;  City,  State  and 
Federal. 

2,  It  is  my  opinion  that  such  a  tax  could  also 
legally  be  applied  to  non-wage  types  of 
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incone  or  earnings.   However,  such  a  tax 
would  unquestionably  be  an  incorae  tax  and 
its  validity  would  have  to  be  tested  on 
that  basis. 

In  my  opinion,  there  is  no  kind  of  tax 
which  can  legally  be  applied  to  non-residents 
receiving  City  services,  such  as  transporta- 
tion, police  protection,  street  cleaning  and 
the  like,  which  is  not  also  applied  to  resi- 
dents receiving  such  services. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Hon.  Terry  A,  Francois 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  , 

Subject:   City  and  County  Contract  With 

Public  Employees'  Retirement        i  • 
System,  Waiver  of  Amendment 
re  Sheriff's  Department 

Dear  Supervisor  Frsncois: 

This  is  in  response  to  your  request  for  opinion  ps  to  T'.niether 
the  City  and  County's  conCract  V7ith  the  Public  2n;ployec3  '  Retireiiient 
System  (PERS)  can  be  amended  \«jith  respect  to  members  of  our  Sheriff's 
Department  "so  as  to  provide  a  retirement  plan  offering  tvo  per  cent 
at  age  50." 

The  plan  alluded  to  in  your  request  is  commonly  referred  to  as 
the  "Highway  Patrol  Plan"  and  is  set  forth  in  Section  21252.01  of  the 
Government  Code.   This  section  specif icslly  provides,  in  part,  that: 

"This  section  shall  not  apply  to  anv  contracting  -regency, 
unless  and  until  the  agency  elects  to  be  subject  to  the 
provisions  of  this  section  by  am.endm.snt  to  its  contract 
made  in  the  manner  prescribed  for  approval  of  coiitrocts.  .  ." 

The  procedure  whereby  a  public  agency,  such  as  the  City  e:\d   County, 
may  contract  with  PERS  is  governed  generally  by  the  provisions  of 
Sections  20451,  20457  and  20460  of  the  Government  Code,  which  provide 
as  follows: 

"j_20451.   Reouest  for  quotation  of  approximate  r.nntrJ-bution. 
When  tne  govern3.ng  body  of  a  public  a g e nc y  ce s x r e s  to  cofisicer 
the  participation  of  the  agency  in  this  system,  it  shall  ask 
the  board  for  a  nuotation  of  the  approximate  contribution  to 
this  system  v;hich  would  be  renuired  of  the  agency  for  such 
par ticipa  tion. " 
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'  '^20437 .   Resolution:   Adoption:   Contents:   Eloc-;:lo  n : 
Govern],nq  boSy  lo    be  rui'nisbed  \-}it'i')   schedule  cr  ratciT: 
Ballot:  Concucc  or  eleccion. 

It  alter  receiving  tne  spproxirr.a  to  contribution  cuot^-ition 
the  governing  body  intends  to  r^oprove  the  proposed  contract, 
it  shall  adopt  a  resolution  giving  notice  of  such  intention. 
The  resolution  shall  contain  a  summary  of  the  major  provi- 
sions of  the  proposed  retirement  plan." 

"§204S0.   Approval  by  ordinance. 
Approval  of  tTie  contract  snail  be  by  ordinance  adopted  by 
the  affin'aative  vote  of  a  majority  of  the  members  of  the 
governing  body,  not  less  than  20  days  after  the  sdoption 
of  the  resolution  of  intention,  or  by  a  majority  vote  of 
the  electorate  of  the  public  agency  voting  thereon." 

The  contribution  rate  for  members  covered  under  the  "Highway  Patrol 
Plan"  is  9  per  cent.   This  9  per  cent  rate  is  higher  than  that  being 
paid  by  most  members  of  the  Sheriff's  Department  for  their  present 
retirement  plan.   In  such  case,  the  required  amendment  to  the  contract 
will  necessitate  that  there  be  an  election  among  the  employees  to  be 
covered  by  the  amendment  to  ascertain  whether  they  desire  such  coverage, 
The  procedures  for  holding  such  an  election  v;ill  be  prescribed  by  PERS. 

In  specific  response  to  your  reauest,  the  City  and  County's 
contract  V7ith  PERS  may  be  emended  to  provide  our  Sheriff's  Dep.-rrtment 
personnel  with- the  "Highway  Patrol  Plan."  Such  amendm.ent  msy   be 
accomplished  by  an  ordinance  approved  by  a  majority  of  the  Board  of 
Supervisors,  or  by  a  majority  vote  of  the  electorate.   As  p>=rt  of  the 
procedure  for  am.ending  the  contract,  it  will  be  necessary  th?t  an 
election  be  held  among  the  m.embers  of  the  Sheriff's  Department  who 
would  be  covered  under  the  proposed  amendment. 

Very  truly  yours , 


THOM\S   M.    O'CONNOR 
City  Attorney 
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December  11,  197^ 


Mr,  John  J.  Walsh 

Assistant  General  Mana.ger,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  FranciscOj  California 

Subject:  Authority  of  Civil  Service  Commission 
to  Reuse  Tape  Recordings  of  Commission 
Meetings 

Dear  Mr,  ViTalsh: 

This  letter  is  in  response  to  your  inquiry  concerning 
reuse  or  destruction  of  tape  recordings  of  Civil  Service  Com- 
mission meetings.   Past  practice  involved  recording  Commission 
meetings  and  transcribing  the  entire  proceeding  in  bound  volimes, 
I  axn.   informed  that  this  practice  i>7as  discontJ.nued  three  years  ago. 
The  present  practice  is  to  maintain  written  records  of  actual  Com- 
mission action  rather  than  compiling  a  verbatim  record  of  the 
whole  meeting.  As  a  result,  you  have  in  storage  many  reels  of 
tape  of  past  Commission  meetings  which  could  either  be  discarded 
or  reusedo 

There  is  no  law  which  requires  the  Commission  to  tape 
record  meetings.   The  applicable  provisions  of  law  do  require 
maintaining  adequate  records  of  hearings  in  order  to  permit  review 
by  the  courts.   In  viev7  of  the  facts  stated  above,  the  stored  tapes 
are  at  least  three  years  old.   Any  matters  on  such  tapes  v:ould  thus 
be  beyond  the  three-year  Statute  of  Limitations  applicable  to  most 
Commission  actions.  Also,  in  a  mandate  action,  the  equitable 
defense  of  laches  is  available  if  the  petitioner  fails  to  bring 
suit  within  a  reasonable  time  to  the  prejudice  of  the  respondent. 
These  principles  indicate  that  reuse  or  destruction  of  these  three 
year  old  tapes  would  not  jeopardize  legal  actions  based  on  matters 
memorialized  on  the  recordings. 
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Kov.'ever,  any  tape  now  involved  in  litigation  or 
potentially  so  involved  should  ce  ir.aintainedo  Also,  the 
Con^mission  should  have  a  record  of  its  actions  that  took  place 
even  over  three  years  ago.   If  the  tapes  constitute  the  only 
record  of  Commission  action,  the  tapes  or  a  substitute  record 
of  final  action  taken  sho^^ild  be  rr.aintained  in  case  that 
infor.Tiation  is  needed  sometime  in  the  future, 

Verj''  truly  yours. 


THCMAS  :•:.    C'COI-HTOR 
City  Attorney 
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Mr.  John  D,  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  9^102 

Subject:  Advisory  Arbitration  Opinion; 
Award  of  Penalty  Overtime  Pay; 
Grievance  of  Edward  Gibson 

Dear  Mr.  Crowley: 

Your  recent  request  concerning  the  legality  of  the 
referenced  advisory  arbitration  decision  has  been  referred  to 
the  Tindersigned  for  reply,  and  raises  the  question  whether  the 
City  should  pay  a  day's  wage  at  overtime  rates  because  a  dis- 
patcher erred  in  sending  out  on  an  overtime  run  a  man  who  had 
worked  the  first  of  his  regular  days  off  (sixth  day)  and  was 
sent  out  on  the  second  of  his  regular  days  off  (seventh  day) 
when  the  grievant,  Edward  Gibson,  should  have  been  sent  out 
as  he  had  made  the  proper  application  and  it  was  his  first  day 
off  (sixth  day),  \inder  Item  25(b)  of  the  Instruction  and  Safety 
Manual  reading: 

"b.  Sixth  day  men  are  to  be  given  preference 
over  seventh  day  men.   Seventh  day  men 
are  to  be  assigned  only  in  case  of  emer- 
gencies, except  men  who  have  not  worked 
their  sixth  day." 

At  the  arbitration  hearing  representatives  of  the 
Railway  contended  that  the  proper  remedy  was  not  a  day's  pay 
for  work  missed,  but  that  the  grievant  should  be  put  at  the 
top  of  a  subsequent  list  for  overtime  work.   Based  on  testimony 
that  the  regular  day  off  working  list  was  considered  only  on  a 
day-to-day  basis,  the  Arbitrator  ruled  that  another  day  could 
not  replace  the  day  missed  by  the  grievent,  and  that  he  should 
be  awarded  a  day  of  overtime  pay. 

It  is  the  conclusion  of  this  office  that  to  follow  the 
advisory  arbitration  opinion  in  this  matter  would  violate  Charter 
Sec.  8.400(g),  which  provides  as  follows: 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service." 


jjetter  upinion  Mo,  7^-124 
Mr.  John  D.  Crowley  2  December  12,  1974 

The  quoted  language  was  relied  on  by  the  Supreme  Court 
in  Gowenlock  v.^Turner.  42  C.2d  296  (1954)  to  turn  aside  an  argu- 
men-c  tnat  the  ■■o-xn-io"  rule  of  Charter  Section  125  (now  Sec. 
8.450)  mandated  for  platform  men  8  hours  pay  per  working  day' 

«^!n!!%^^?i''^■^■^^•Y?''^^S  ^  ^°^-  Thereafter,  in  I967,  Charter  Sec. 
8.404(f)  (Proposition  "G",  Nov.  I967)  was  adopted  and  authorizes 
the  Board  of  Supervisors  to  fix  conditions  and  benefits  of  employ- 
ment, other  than  wages,  of  carmen  at  a  level  that  does  not  exceed 
those  contained  in  the  collective  bargaining  agreements  by  which 
the  carmen's  wage  rates  are  set.   These  conditions  and  benefits 
frequently  authorize  pay  for  time  not  worked,  for  example,  paid 
lunch  hours,  if  the  Board  of  Supervisors  has  established  such 
conditions  and  benefits  "notwithstanding  other  provision  or  limi- 
tations of  this  charter.  .  ."   (Charter  Sec.  8.404(f).)  Thus  the 
requirement  of  Section  8.400(g)  quoted  above  must  yield  if  the 
payment  for  time  not  worked  has  been  adopted  by  the  Board  of 
Supervisors  as  a  fringe  benefit. 

A  review  of  the  25  sections  of  Ordinance  No.  329-73,  the 
carmen's  fringe  benefit  portion  of  the  Salary  Standardization 
Ordinance  for  fiscal  year  1973-74,  does  not  reveal  any  authority 
to  make  the  payment  recommended  by  the  Arbitrator.   Section  5 
requires  payment  of  time  and  one-half  for  at  least  8  hours  for 
operators  required  to  work  on  regular  days  off.   In  the  problem 
presented,  the  grievant  wanted  to  work  but  was  not  required  to. 

TT4.--,^*4   '^^   present  Memorandum  of  Agreement  between  the  Public 
Utilities  Commission  and  the  Union  dates  from  December  of  I968 
following  adoption  of  Proposition  "G".   In  addition  to  Section  X 
which  provides  for  equitable  distribution  of  overtime,  but  makes 
no  provision  for  penalty  payments  by  City,  Section  VI  defines 
working  time  but  none  of  the  definitions  include  the  time  lost  by 
the  grievant.  o o  u^ 

In  sum,  it  appears  that  the  right  to  compel  City  to  pay 
a  penalty  day's  pay  for  time  not  worked  due  to  a  dispatching  error 
is  a  substantial  condition  and  benefit  of  employment  other  than 
wages,  and  has  not  been  authorized  by  the  Board  of  Supervisors  under 
Charter  Sec.  8.404,  nor  have  the  Union  and  the  Public  Utilities  Com- 
mission, in  the  Memorandum  of  Agreement,  defined  such  time  as  work- 
ing time. 

The  penalty  payment  to  grievant  not  being  authorized  by 
law,  the  most  feasible  way  to  make  the  grievant  whole,  however 
imperfect,  is  to  give  him  a  chance  to  work  an  extra  day  off  as 
suggested  by  the  Railway  representative  at  the  Arbitration  hearing. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  4,  197^ 


Mr.  S.  M.  Tatarian,  Director 
Department  of  Public  Works 
Room  2  60,  City  Hall 
San  Francisco,  California  94102 

Sxibject:   Your  File  #18;  Proposed  Ordinance  Relating 
To  Fees  For  Public  Passenger  Vehicle  Stands 
And  Passenger  Zones 

Dear  Mr.  Tatarian: 

This  is  in  response  to  your  request  that  I  review  a 
proposed  ordinance  prepared  by  your  office  at  the  request  of 
Supervisor  Quentin  L.  Kopp  which  would  require  payment  of  an 
annual  fee  by  the  holder  of  a  permit  for  a  passenger  (v/hite) 
zone  on  a  public  street  and  increase  the  fee  nov;  paid  by  the 
holder  of  a  permit  for  a  public  passenger  vehicle  stand  on  a 
public  street. 

Sections  22507  and  21458  of  the  Vehicle  Code  authorize 
local  authorities  to  enact  parking  regulations  and  indicate 
the  same  by  the  use  of  paint  upon  curbs  provided  that  only 
certain  colors  may  be  used  for  certain  purposes,  as  follows: 

1.  A  yellow  curb  indicates  stopping  only  for  the  pur- 
pose of  loading  or  unloading  passengers  or  freight  for  such 
time  as  may  be  permitted  by  local  ordinance . 

2.  A  white  curb  indicates  stopping  only  for  loading 
or  unloading  passengers  for  such  time  as  may  be  specified  by 
local  ordinance  or  for  the  purpose  of  depositing  mail  in  an 
adjacent  mailbox. 
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3.   A  green  curb  indicates  time  limit  parking  specified 
by  local  ordinance. 

Pursuant  to  Sections  22507  and  21453  of  the  Vehicle 
Code,  the  City  and  County  has  enacted  ordinances  which: (1)  per- 
mit passenger  vehicles  to  stop  in  a  yellow  zone  for  three 
minutes  to  load  or  unload  passengers  or  a  conin^ercial  vehicle  to 
stop  in  a  yellow  zone  for  thirty  minutes  to  load  or  unload 
freight  (Traffic  Code,  Sees.  38. B,  38.B.1);  (2)  permit  non- 
commercial vehicles  to  stop  in  a  white  zone  for  five  minutes  to 
load  or  unload  passengers  (Traffic  Code,  Sec.  38. C);  and  (3) 
permit  non-commercial  vehicles  to  park  in  a  green  zone  for  ten 
minutes.   Permits  for  loading  (yellow)  zones  and  passenger 
(white)  zones  are  issued  by  the  Department  of  Public  VJorks, 
(Sees.  1.12,  1.13,  Part  III,  San  Francisco  Municipal  Code)  and, 
at  the  present  time,  there  is  no  provision  for  the  payment  of 
a  permit  or  license  fee  therefor.   No  permit  is  required  for  a 
green  zone  but  the  designation  of  specific  locations  where  curbs 
are  to  be  so  painted  has  been  delegated  to  the  Police  Commission. 
(Sec.  38.1,  Traffic  Code.) 

The  proposed  ordinance  would,  in  part,  impose  an  annual 
fee  ranging  from  $3.0  0  to  $12.00  per  lineal  foot  of  curb  upon 
the  holder  of  any  permit  for  a  passenger  (white)  zone.   Neither 
the  proposed  ordinance  nor  any  existing  ordinance  of  the  City 
and  County  imposes  a  fee  upon  the  holder  of  any  permit  for  a 
loading  (yellow)  zone  or  upon  a  person  having  a  green  zone  on 
the  curb  fronting  his  property  or  place  of  business.   In  view  of 
the  fact  that  a  passenger  vehicle  may  stop  for  three  minutes  in 
a  loading  (yellow)  zone  to  load  or  unload  passengers  and  may  park 
for  ten  minutes  in  a  green  zone  for  any  purpose,  including  the 
loading  or  unloading  of  passengers,  and  the  further  fact  that  no 
fee  is  required  for  a  yellow  zone  or  a  green  zone,  it  appears 
that  the  proposed  legislation  as  presently  drafted  (imposing  a 
fee  only  upon  holders  of  passenger  (white)  zone  permits)  v/ould 
be  violative  of  the  equal  protection  clause  of  the  Fourteenth 
Amendment.   However,  it  also  appears  that  this  defect  could  be 
cured  by  establishing  a  permit  procedure  for  green  zones  and 
imposing  a  uniform  fee  upon  holders  of  white,  yellow  or  green 
zone  permits.   In  the  event  you  may  wish  to  pursue  the  foregoing  . 
suggestion,  you  should  also  be  aware  that,  since  the  regulation 
of  parking  by  the  use  of  paint  upon  curbs  is  analogous  to  the 
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regulation  of  parking  by  the  use  of  parking  meters,  the  v/ell 
established  rule  that  all  revenue  derived  from  such  parking 
regulation  fees  may  only  be  utilized  for  purposes  s'obstantially 
connected  with  the  problem  of  traffic  control  and  regulation 
and  not  for  general  fund  purposes  v/ould  be  applicable.   (See: 
City  Attorney  Opinion  Nos.  130  (3/20/50),  1079  (5/11/56)  and 
63-11  (4/1/63) ;  De  Aryan  v.  City  of  San  Diego,  75  Cal.App.2d 
292;  Downing  v.  Municipal  Court,  88  Cal.App.2d  345;  35  Cal.  Law 
Review  2  35.) 

•  Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC   UBRARY 


Dr,  T7ashington  E.  Garner,  President 

San  Francisco  Police  Coimission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  9^103 

Subject:  Disclosure  of  Police,  Rule  and 

Procedure  Manuals  Prior  to  Adoption 

Dear  Doctor  Garner:' 

This  is  in  response  to  your  request  for  ny  opinion 
v;hether  the  Police  Conmission  is  under  a  duty  to  provide  copies 
of  the  above  entitled  manuals  prior  to  their  adoption.   Specif- 
ically, you  requested  ciy  opinion  on  the  following: 

1.  Is  the  Police  Commission  obligated  to  provide 
copies  of  these  manuals  prior  to  their  adoption  to  any  person 
or  community  agency  requesting  same? 

2.  If  the  Police  Commission  is  so  obligated,  is  it 
allowed  to  charge  for  providing  said  copies  and,  if  so,  how  much? 

3.  Is  the  Police  Commission  required  by  law  to  hold 
public  hearings  on  said  manuals  prior  to  their  adoption  by  the 
Commission? 

The  provisions  of  the  Public  Record  Act,  found  in 
Government  Code  Section  625O  et  seq.  requires  the  Commission  to 
provide  copies  of  said  manuals.   Section  6252  of  the  Government 
Code  defines  "public  records"  as  follows: 

"(d)   'Public  records'  includes  any  v;riting 
containing  information  relating  to  the  conduct 
of  the  public's  business  prepared,  ovmed,  used 
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or  retained  by  any  state  or  local  agency 
regardless  of  physical  form  or  character- 
istics, " 

Section  6253  provides^  in  relevant  part,  as  follows: 

"Public  records  are  open  to  inspection 
at  all  times  during  the  office  hours  of  the 
state  or  local  agency  and  every  citizen  has 
a  right  to  inspect  any  public  record,  except 
as  hereafter  provided,  .  .  , '' 

Section  6256  further  provides  that  "Any  person  may 
receive  a  copy  of  any  identifiable  public  record  or  .  .  .  copy 
.  ,  .  thereof.   Upon  request,  an  exact  copy  shall  be  provided 
xinless  irripractical  to  do  so," 

Section  6254  exempts  particu2-ar  records  from  disclosure; 
inter  alia,  it  exempts  the  disclosure  cf : 

"(a)   Preliminary^  drafts,  notes,  or_ 
interagency  or  intra-agency  nemoranda  V7hich 
are  not  retained  by  the  public  agency  in  the 
ordinary  course  of  business,  provided  that 
the  public  interest  in  v:ithh elding  such 
records  clearly  outv;eights  tr.e  public  interest 
in  disclosure," 

There  is  nothing  in  your  let^'ser  to  indicate  that  this 
exemption  applies,  so  unless  the  Police  Commission  can  establish 
that  the  facts  exist  v;hich  would  make  -che  exemption  applicable 
or  that  the  furnishing  of  copies  would  be  impractical,  the  Com- 
mission is  required  to  provide  a  copy  of  the  manual  to  any  person 
requesting  a  copy. 

Ansv;ering  your  second  question.  Section  6257  of  the 
Government  Code  permits  the  local  ager-cy  to  charge  a  reasonable 
fee"  for  providing  such  copieso   This  amount  is,  cf ^course,  depend- 
ent on  such  factors  as  reproduction  ccszs^   labor  and  the  like. 

Finally,  I  am  not  av/are  of  sr^y  state  law  or^local  code 
provision  requiring  public  hearings  or.  the  adoption  of  saic 
manuals;  hov;ever,  the  public  has  a  rir>it  to  be  present  at  _^ any 
hearing  held  by  the  Commission  to  consider  the  adoption  of 
said  manuals.   Kov;ever,  the  Ralph  M,  3ro-.s-n  Act,  found  in 
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Govern.-nent  Code  Sections  5^950  et  seq.,  and  the  provisions  of 
Section  3.500(f)  of  the  Charter  require  that  all  deliberations 
of  the  Police  Commission,  with  certain  exceptions  not  relevant 
here,  be  held  in  public. 

You  are  accordingly  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


n 
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Mr.  H.  LeRoy  Cannon 

Legal  Adviser 

San  Francisco  Unified  School  District 

135  Van  Ness  Avenue 

San  Francisco,  California  9^102 

Subject;  Conflict  of  Interest  -  Member  of 
Board  of  Education 

Dear  Mr,  Ceunjion: 

This  letter  is  in  response  to  your  recent  inquiry 
regarding  a  possible  conflict  of  interest  existing  v;here  the 
husbcuid  of  a  tenured  teacher  in  the  San  Francisco  Unified  School 
District  (SFUSD)  is  appointed  to  the  Board  of  Education  of  the 
SFUSD. 

You  have  advised  me  that  Mr.  Samuel  Martinez  was 
recently  appointed  a  Commissioner  of  the  Board  of  Education  of 
the  SFUSD,   His  wife,  Mrs,  Wanda  Rose  Martinez,  has  been  a  tenured 
teacher  in  the  SFUSD  for  a  number  of  years. 

In  my  opinion,  so  long  as  the  wife  of  a  Board  member  is 
employed  as  a  teacher  by  the  School  District,  any  Board  action 
modifying  teacher  contracts  as  v:ell  as  other  transactions  v;ill  be 
subject  to  careful  scrutiny  by  a  court  as  possibly  involving  a 
conflict  of  interest  by  the  Board  member.   Hov/ever,  under  the 
Education  Code  sections,  the  relationship  of  husband  and  v/ife  need 
not  alvjays  be  a  disqualifying  interest. 

Presently,  there  are  three  sets  of  statutory  provisions 
relating  to  prohibited  financial  interests  in  contracts.   They  are 
found  in  Sections  8.IO5  of  the  Charter  of  the  Citj''  and  County  of 
San  Francisco,  Sections  I090  et  seq.  of  the  Government  Code,  and 
Sections  117^  et  seq.  of  the  Education  Code. 
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The  City  Charter  Sec.  8.105(i)  expressly  provides 
that  a  prohibited  conflict  of  interest  exists  in  the  husband- 
wife  relationship. 

"A  prohibited  conflict  of  interest  exists 
whenever  stn  officer  or  employee  of  the  City 
must  pass  judgment  upon  a  matter  which  either 
directly  or  indirectly  affects  a  private  party 
vfao   is  a  child  or  spouse  of  the  officer  or 
employee." 

State  Government  Code  Sec.  1091.5  was  amended  in  1973 
to  allow  the  husband-wife  relationship  without  a  conflict  of 
interest.  An  officer  is  not  interested  in  a  contract  if  his 
interest  is : 

"That  of  a  spouse  of  an  officer  or  employee 
of  a  public  agency  in  his  spouse's  employment  or 
officeholding  if  his  spouse's  employment  or 
officeholding  has  existed  for  at  least  one  year 
prior  to  his  election  or  appointment." 

However  J  as  is  rn.ade  clear  in  the  analysis  which  follows, 
both  the  Charter  Sec.  8.105  and  the  Government  Code  Sec.  IO9O  et 
seq.  appear  to  be  rendered  inapplicable  by  the  provisions  of  Edu- 
cation Code  Sec.  1175.5  a-s  follows: 

" §1175 . 5 .   Determinations  of  validity  of  contracts 

where  self-interest  involvecH 

"The  question  of  the  validity  or  invalidity  of 
a  contract  or  other  transaction  entered  into  by  the 
governing  board  of  any  school  district  v:here  a  mem- 
ber of  the  governing  board  of  that  district  is  inter- 
ested in  such  contract  or  transaction,,  as  well  as  the 
question  of  disqualification  or  misconduct  in  office 
of  such  interested  member,  shall  be  exclusively 
governed  by  the  provisions  of  the  Education  Coce  which 
are  hereby  declared  to  and  shall  supersede  (1)  any 
and  all  provisions'  of  law  contained'  in  any  code  or 
law  of  this  State  except  those  which  specifically 
refer  to  members  of  the  governing  board  of  school 
districts  and  which  might  otherv;ise  be  applicable 
and  (2)  any  and  all  provisions  of  law  contained  in 
any  charter  or  ordinance  of  a  city,  county  or  city 
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and  county^  v;hich  might  otherv;ise  "be  applicable." 
(Emphasis  added. ) 

A.   City  Charter  Sec.  8.105  relating  to  conflicts  of 
interest  concerning  officers  of  the  City  'and  County^  as  amended 
by  the  electors  of  the  City  and  County  on  June  h,    197^. 

There  is  no  question  that  the  SFUSD  is  a  separate  and 
distinct  entity  from  the  City  and  County  of  San  Francisco.  See 
Lansing  v.  Board  of  Education,  7  Cal.App,2d  211. 

Although  the  public  schools  are  a  natter  of  statewide 
concern  J  (see  Hall  v.  City  of  Taft,  47  Cal.2d  177;,  179)^  the 
State  can  administer  certain  school  matters  through  a  city.  How- 
ever, "Municipal  authority  is  subject  to  the  state's  overriding 
pov;er."   (See  43  Cal.Jur,2d  Sec.  59  a^°-  authorities  cited  therein.) 
And  to  the  extent  state  law  has  preempted  the  area  in  question,  a 
local  Charter  provision  is  inapplicable.   (See  Hall  case,  supra. ) 

Regarding  matters  of  statewide  concern,  home  rule  charter 
cities  are  subject  to  and  controlled  by  applicable  general  state 
lav7s  if  it  is  the  intent  and  purpose  of  such  general  laws  to  occupy 
the  field  to  the  exclusion  of  Municipal  regulation,  and  the  matters 
are  inherently  of  statewide  interest.   Bishop  v.  City  of  San  Jose 
(1969)  1  C.3d  56,  61.   The  question  always  is :   does  the  State 
legislation  disclose  an  intent  to  preempt  the  field,  thereby  ex- 
cluding local  regulation.   (Pac.  Tel.  &^Tel.  Co.  v.  CCS?  (1959) 
51  Cal.2d  766;  Pipoly  v.  Benson  (19^2)  20  Cal.2d  3t^b.  ) 

In  the  matter  presently  under  consideration.  Education 
Code  Sec.  1175.5  expressly  provides  that  the  validity  of  a  school 
district  contract  is  to  be  governed  exclusively  by  the  Education 
Code,  superseding  "any  and  all  provisions  of  law  contained  in  any 
charter  or  ordinance  of  a  city,  county  or  city  and  coxmty,  which 
might  otherwise  be  applicable.   Educ.  Code  Sec.  1175.5(2).   Such 
a  clear  statement  of  legislative  interest  in  this  area  of  the  law 
cannot  go  unheeded.   Accordingly,  although  there  are  no  cases  so 
holding,  I  am  of  the  opinion  that  Section  1174  et  seq.  of  the 
Education  Code  applies  to  our  fact  situation;  sec.  8.IO5  of  the 
Charter  does  not  apply, 

B.   Government  Code  Sec.  IO9O  et  seq. 

For  our  purposes,  this  section  basically  provides  that 
city  officers  shall  not  be  financially  interested  in  any  contract 

made  in  their  official  capacity  or  by  any  board  of  v;hich  they  are 
members. 
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In  1973  the  State  Legislature  amended  Sec.  IO91.5  to 
provide  that  an  officer  shall  not  be  deemed  to  be  interested  in 
a  contract  if  his  interest  is : 

"(f)  That  of  a  spouse  of  an  officer  or 
employee  of  a  public  agency  in  his  spouse's 
employment  or  of f iceholding  if  his  spouse ' s 
employment  or  officeholding  has  existed  for  at 
least  one  year  prior  to  his  election  or  appoint- 
ment," 

Under  such  express  terms ,  Mro  Martinez  would  not  be  interested  in 
his  wife's  employment  contract.  However^  a  recent  decision  of  the 
California  Court  of  Appeal,  Second  District,  Coulter  v.  Board  of 
Education  of  the  Temple  City  Unified  School  Dis'Grict,  (decided  in 
March  of  this  year)'  4o  C.A.3d'  -4-^5,  452,  held  that  Government  Code 
Sec.  1090  et.  seq.,  the  general  conflict  of  interest  statute,  was 
not  applicable  to  determine  whether  or  not  a  conflict  of  interest 
existed  in  a  school  district  matter;  the  question  of  the  existence 
of  a  conflict  of  interest  regarding  a  contract  entered  into  by  the 
governing  board  of  a  school  district  is  governed  by  Education  Code 
Sec,  1174,  et  seq. 

"As  previously  stated  in  section  1175.5 
of  the  Education  Code  the  Legislature  expressly 
provided  that  the  question  of  validity  or  in- 
validity of  a  contract  or  transaction  entered 
into  by  the  governing  board  of  any  school 
district  'shall  be  exclusively  governed  by  the 
provisions  of  the  Education  Code  vfhich  are  here- 
by declared  to  and  shall  supersede  (1)  amy  and 
all  provisions  of  law  contained  in  any  code  or 
law  of  this  State.  .  .'   In  viev;  of  such  decla- 
ration of  legislative  intent,  the  trial  court 
properly  concluded  that  section  1174  of  the 
Education  Code  applied  herein  and  that  sections 
1090-1097  of  the  Government  Code  did  not  apply 
herein."   (Coulter  case,  supra,  p.  452.) 

C.   Education  Code  Sec.  1174  et.  seq« 

Using  the  guidelines  of  the  Coulter  decision,  I  am  of  the 
opinion  that  the  Education  Code  provisions  control  this  situation, 
to  the  exclusion  of  the  City  Charter  and  Government  Code. 

The  Coulter  case  factual  situation  was  clear  and  uncon- 
tested, Mrs,  Coulter  has  been  employed  as  a  teacher  in  the  Temple 
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City  Unified  School  District  since  1959.   In  April;,  1971,  her 
husband  vxas  elected  to  the  Board  of  Education  of  the  Temple 
School  District.   In  August,  1971,  Mr.  Coulter,  as  a  Board 
member,  voted  in  favor  of  a  2^  salary  increase  and  an  increase 
in  medical  insurance  for  employees,  including  his  wife.   In 
September,  1971,  Mrs.  Coulter  began  her  teaching  duties.   Upon 
advice  of  county  counsel,  officers  of  the  School  District  refused 
to  pay  Mrs,  Coulter  upon  the  basis  that  a  conflict  of  interest 
existed  between  Mr.  Coulter  as  a  Board  member  and  Mrs.  Coulter 
as  a  teacher  in  the  same  school  district. 

The  Court  of  Appeal  set  forth  the  general  rule  found  in 
Education  Code  Sec.  1174: 

"§1174,  No  personal  interest  in  contract. 

"No  member  of  the  governing  board  of  any 

school  district  shall  be  interested  in  any 

contract  made  by  the  board  of  xv'hich  he  is  a 
member." 

The  Court  then  immediately  recognized  the  exception  to 
Sec.  1174  as  set  out  in  Sec.  1174.5: 

"§1174.5  Justifying  circumstances. 

".  .  .no  contract  or  other  transaction 
entered  into  by  the  governing  board  of  any 
school  district  is  either  void  or  voidable  under 
the  provisions  of  Section  1174,  nor  shall  any 
member  of  such  board  be  disqualified  or  deemed 
guilty  of  misconduct  in  office  under  said  pro- 
visions, if  the  circumstances  specified  in  the 
following  subdivisions  exist: 

"(a)   The  fact  of  such  interest  is  disclosed 
or  known  to  the  governing  board  and  noted  in  the 
minutes,  and  the  governing  board  thereafter 
authorizes,  approves,  or  ratifies  the  contract  or 
trauisaction  in  good  faith  by  a  vote  sufficient  for 
the  purpose  v/ithout  counting  the  vote  or  votes  of 
such  interested  member  or  members,  and 

" (b)   The  contract  or  transaction  is  just  and 
reasonable  as  to  the  school  district  at  the  time 
it  is  authorized  or  approved," 
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The  Court  found  that  the  husband-v/ife  relationship 
v/as  laio;%n  to  other  Board  members  and  noted  in  the  minutes  before 
the  vote  in  question  was  taken,  that  the  Board  adopted  the 
minutes  in  good  faith  v/ithout  counting  Mr.  Coulter's  vote,  and 
that  the  Board's  action  granting  the  salary  and  medical  insur- 
ance increase  was  reasonable.   In  brief,  the  Coulter  decision 
held  that  as  to  their  specific  fact  situation,  there  was  no 
conflict  of  interest  \inder  Education  Code  Sec.  1174,  since  the 
case  squarely  fell  v;ithin  the  "justifying  circumstances"  excep- 
tion thereto  found  in  Education  Code  Sec,  1174,5. 

Based  in  large  part  upon  the  Coulter  case,  I  would 
conclude  that  Education  Code  Sec.  1175.5  shov;s  a  legislative 
intent  to  preempt  the  field  of  conflict  of  interest  as  affecting 
the  validity  of  school  district  contracts.   For  Mr.  Martinez's 
purposes,  the  Coulter  decision's  reliance  on  the  justifying 
circum.stances  found  in  Education  Code  Sec.  1174.5  indicates 
that  the  relationship  of  husband  and  wife  need  not  always  be  a 
disqualifying  interest.   However,  Mr,  Martinez  must  be  made 
aware  that  much  of  the  legislation  in  this  area  of  the  law  is 
of  recent  vintage  and  thus  there  are  fevr  cases  interpreting 
the  legislation.  For  instance.  Education  Code  Sec,  1175,1, 
newly  added  in  1967^  provides  in  part  as  follows ; 

"§1175»1.   Contract  betv:een  district  and  member's 
spouse  or  child, 

"No  contract  entered  into  by  the  govern- 
ing board  of  any  school  district  is  either  void 
or  voidable  under  the  provisions  of  Section  1174 
and  1175 >  nor  shall  any  member  of  such  board  be 
disqualified  or  deemed  guilty  of  misconduct  in 
office  under  such  provisions,  if  the  contract  is 
a  contract  of  employment  of  ajiy  spouse  or  child 
of  any  member  of  the  governing  board,  and  such 
employment  is  as  a  limited-term  employee  under 
Section  13726  or  a  short-term  employee  under 
Section  1358l>  'Whichever  is  applicable  and  is 
made  on  a  competitive  basis  betv/een  persons  v^ho 
are  eligible,  under  vnritten  qualifications,  and 
competent  to  fulfill  the  duties  and  responsibilities 
of  such  employment," 

It  could  be  argued  from  such  legislation  that  the  State  recognized 
that  vrhere  a  spouse  is  a  permanent  employee,  there  is  an  obvious 

conflict  of  interest^  and  that  the  State  intended  to  avoid  the 
obvious  conflict  of  xnterest  only  where  the  spouse  v;as a  temporary 
employee. 
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Mr,  Martinez  must  also  be  made  av/are  that  implicit 
in  the  Coulter  decision  is  a  recognition  that  there  was  a  con- 
flict of  interest  growing  out  of  the  husband-wife  relationship, 
excused  in  that  particular  situation  by  "justifying  circum- 
stances, " 

To  summarize J  under  Education  Code  Sec,  117^  et  seq,, 
the  relationship  of  husband  and  wife,  which  is  usually  a  dis- 
qualifying interest,  can  be  excused  if  one  spouse  is  a  limited 
term  employee  (Sec,  1175.1)  or  the  particular  transaction  meets 
the  "justifying  circumstances"  test  (Sec,  1174,5). 

Therefore,  Mr,  Martinez  should  be  advised  that  a  pro- 
hibited conflict  of  interest  does  not  result  merely  from  his 
appointment  to  the  Board  of  Education,  Rather,  each  Board 
transaction  will  have  to  be  examined  in  the  light  of  the  Coulter 
case  and  the  "justifying  circumstance"  exception  of  Education 
Code  Sec,  117^,5.   Before  each  Board  transaction  affecting 
school  teachers,  Mr,  Martinez  must  disclose  his  interest,  have 
it  noted  in  the  minutes,  and  abstain  from  voting.   In  addition, 
the  transaction  must  be  a  "just  and  reasonable"  one  as  to  the 
School  District, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-128 


December  l6,  197^ 


Mr.  Thomas  J.  Mellon 

Chief  Aoministrative  Officer 

289  City  Hall 

San  Francisco,  California 

Subject:   Liability  of  City  and  County  for 
Injuries  Incurred  by  Employees 
as  a  Result  of  Office  Parties 

Dear  Mr.  Mellon: 

This  is  in  reply  to  your  request  that  I  reviev;  a 
recent  California  Supreme  Court  case,  McCarty  v.  Workmen's 
Comp.  Anneals  Bd.  (197^)  12  Cal.3d  677,  and  advise  you  and 
other  City  departments  v;hat  action,  if  any,  should  be  taken 
in  view  of  the  decision  in  said  case. 

In  McCarty,  an  employee  i^ras  killed  while  enroute 
home  from  an  office  party.   The  deceased  was  an  employee  of  a 
plimbing  firm  and  on  December  23,  I97I,  he  and  other  employees 
of  the  firm  began  drinking  on  company  premises  at  about' 2:30 
p.m.   The  firm's  normal  working  day  ended  at  4:30  p.m.,  but  on 
many  occasions  the  employees  would  rem.ain  at  the  company  office 
to  drink  beer  and  liquor,  play  poker  and  shoot  craps'.   The 
ovjner-manager  participated  in  these  activities  and' also  pur- 
chased refreshments  v;ith  company  funds. 

On  December  23,  1971,  the  deceased  began  drinking  at 
the  company  office  at  2:30  p.m.  and  continued  doing  so  until 
about  5:00  p.m.  v;hen  he  went  home. 

He  returned  about  an  hour  later  with  a  nevr  supply  of 
liquor  and  additional  money  to  play  poker.   The  party  broke  up 
at  9:00  p.m.  a.nd  the  deceased  was  visibly  drunk.   T-.-^o  fellow 
em.ployees  offered  to  drive  him  hom.e  but  McCarty  refused  the  aid 
and  subsequently  was  killed  when  his  car  collided  with  a  railroad 
signal  polCo 
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On  reconsideration  of  a  referee's  award,,  the  Workmen's 
Compensation  Appeals  Board  denied  death  benefits  to  the  v/idow  of 
McCarty.   The  Supreme  Court  annulled  the  decision  of  the  Work- 
men's Compensation  Appeals  Board. 

The  Court  concluded:   That  for  purposes  of  v:orkmen's 
compensation  recoveryj  if  the  proximate  cause  of  an  employee's 
injury  is  of  industrial  origin,  it  matters  not  v;here  the  injury 
or  death  actually  takes  place;  that  for  purposes  of  v;orkmen's 
compensation^  employee  recreational  or  social  activity  on  company 
premises,  approved  with  the  express  or  implied  permission  of  the 
employer,  falls  within  the  course  of  employment  if  the  activity 
was  conceivably  of  some  benefit  to  the  employer;  that  if  the 
social  or  recreational  activity  engaged  in  has  become  a  customary 
incident  of  the  employment  relationship,  proof  of  the  benefit  to 
the  employer  is  not  essential  to  place  the  activity  within  the 
scope  of  employment  for  v;orkmen's  compensation  purposes;  and 
that  \:o.Q.r).   an  employee  completes  a  personal  errand  and  returns  to 
his  place  of  employment  to  resime  V7ork,  he  re-enters  the  course 
of  employment  for  purposes  of  "workmen's  compensation. 

The  Court  also  discussed  and  found  inapplicable  a 
Labor  Code  provision  which  precludes  compensation  for  injury 
caused  by  the  intoxication  of  the  employee.   The  Court  concluded 
that  this  defense  v.^as  not  available  to  an  employer  who  tolerates 
and  encourages  drinking  in  the  scope  of  employment. 

Under  the  above  circiimstances  and  based  upon  the 
probable  next  logical  extension  of  the  McCarty  case,   I  am  of  the 
opinion  that  the  City  and  County  of  San  Francisco  r.ight  be  held 
liable  as  an  employer  under  the  workmen's  compensation  la^^:s  to 
any  employee  who  suffers  injuries  as  a  result  of  becoming  intoxi- 
cated at  a  so-called  "office  party." 

An  apparent  method  which  may  be  utilized  to  avoid  pos- 
sible liability  v.^ould  be  for  the  Chief  Administrative  Officer, 
for  the  departments  and  premises  under  his  control,  and  department 
heads  for  departments  and  premises  under  their  respective  juris- 
dictions, to  issue  directives  clearly  stating  that  the  consumption 
of  intoxicating  beverages  on  City  and  County  property  at  any  time, 
v.^hether  during  or  after  v;orking  hours,  V7ill  not  be  permitted  on  anj 
occasion  or  for  any  purpose.   It  should  also  be  stated  that  viola- 
tion of  this  direction  miay  constitute  insubordination  and  subject 
the  offending  employee  to  dismissal  pursuant  to  Charter  Section 
8, 3^1  or  disciplinary  suspension  pursuant  to  Charter  Section  8.3^2, 
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Additionally^  you  could  do  Vvhat  the  County  Manager 
of  San  Mateo  Co-unty  has  done  v/hich  v;a3  to  request  the  Board  of 
Supervisors  to  adopt  legislation  prohibiting  the  consumption 
of  alcoholic  beverages  on  county  property  during  normal^ business 
hours . 

I  should  point  out  that,  in  my  opinion,  the  decision 
in  McCarty  does  not  extend  or  apply  to  office  parties  V7hich, 
although  funded  by  the  employees,  are  held  on  premises  other 
than  the  City  and  County's,  and  after  normal  working  hours. 

Very  truly  yours. 


TH0I41S  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  7^-129 


December  19,  197^ 


Mr.  Joseph  E,  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California 

Subject:  Museum  Exemption  Request  of  the 
Consulate  General  of  India 

Dear  Mr.  Tinney: 

This  letter  is  in  response  to  your  inquiry  as  to 
whether  tax  exemption  should  be  granted  to  the  Consulate 
General  of  India  by  virtue  of  the  beginning  of  construction  on 
property  owned  by  the  Government  of  India  in  November,  197^. 

Your  letter  states  clearly  that  construction  on  the 
museum  was  not  commenced  until  after  March  1,  197^.   Further, 
the  application  for  a  building  permit  sets  forth  that  the  build- 
ing will  be  used  for  charitable  purposes. 

Section  2l4  of  the  Revenue  and  Taxation  Code  and  Article 
XIII,  Section  1(c)  of  the  Constitution  for  the  State  of  California 
require  that  for  a  charitable  exemption  to  be  applicable  to  the 
current  fiscal  year,  the  construction  on  the  facility  must  have 
beg\in  on  or  before  the  first  day  of  March  preceeding  the  fiscal 
year. 

The  courts  have  held  in  National  Charity  League,  Inc. 
V,  Los  Angeles  County,  l64  C.A.2d  241,  that  noon  on  tax  day  is  the 
time  for  determining  the  taxable  status  of  property.   To  be  eligible 
for  a  welfare  exemption  construction  must  have  commenced  by  that 
time. 

Inasmuch  as  the  application  for  a  building  permit  was 
not  made  until  October,  197^,  it  is  clear  that  construction  had 
not  yet  commenced  and  a  charitable  exemption  is  not  applicable. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-130 


December  26,  1974 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hail 
San  Francisco,  California 

Subject:   Businessmen's  Fund  as  Payment  of 
Rev/ards  for  Information  Leading 
to  Arrest  and  Conviction  of 
Persons  Guilty  of  Violent  Crimes; 
Your  File  No.  390-74 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
as  to  the  legality  of  a  businessmen's  fund  for  the  payment  of 
rev;ards  for  furnishing  information  leading  to  the  arrest  and  con- 
viction of  persons  found  guilty  of  violent  crimes. 

I  have  understood  your  letter  to  refer  to  rewards 
funded  by  private  funds,  as  contrasted  with  rewards  funded  out 
of  the  City  Treasury, 

In  general,  a  private  person  -  or  a  group  of  individu- 
als such  as  businessmen  as  suggested  in  the  correspondence  sent 
to  me  -  may  offer  any  rewards  they  wish  to  offer,   (See  43  Cal. 
.  Jur.2d  Rev,  Sec.  3;.  p.  2.)  The  one  caveat  is  that  such  rewards 
must  not  violate  public  policy,  as  in  the  case  of  a  reward  for 
the  apprehension  of  a  -oerson  dead  or  alive.   (See  Penal  Code  Sec. 
652.) 

Accordingly,  the  Finance  Committee  of  the  Board  of 
Supervisors  may  advise  Mr.  Kaplan  that  there  is  no  legal  objec- 
tion to  a  businessmen's  fund  to  finance  rewards. 

Although  your  correspondence  does  not  address  itself 
to  rev^ards  funded  out  of  the  City  Treasury,  that  subject  should 
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be  briefly  discussed  in  order  to  provide  a  reviev:  of  the  sub- 
ject of  rewards. 

The  general  rule  is  that  a  municipal  corporation  may 
offer  rewards  for  the  apprehension  and  conviction  of  offenders 
against  local  regulations,  but  express  authorization  from  the 
State  must  exist  to  empower  local  governing  bodies  to  utilize 
the  rev/ard  system  against  violators  of  California  -oenal  lavxs. 
.  (See  Griffin  v.  City  of  Los  Angeles  (1933)  13^  Cal^.A^p.  763; 
also  City  of  Los  Angeles  v.  Gurdane  (1932)  59  F.2d  lol,  and 
Brite  v.  Board  ol  Supervisors  of  Siskiyou  County  (1937)  21  C.A. 
2d,  233.   Regarding  "express  authorization  from  the  State,  see 
Calif,  Govt.  Code,  Sec.  26207^  San  Francisco  Administrative  Code, 
Sec.  10.176,  and  San  Francisco  Police  Code,  Sec.  640,   Also  see 
Calif.  Penal  Code,  Sec,  27^a  and  San  Francisco  Police  Code,  Sec. 
35.1.) 

"...  the  offer  of  a  reward  for  the  ap- 
prehension and  conviction  of  an  offender 
against  the  criminal  law  of  the  state  is  the 
exercise  of  a  state  pov/er,  and  is  foreign  to 
the  objects  and  purposes  of  a  municipal  cor- 
poration," [Cases  cited,]  (Griffin,  supra, 
p.  774,) 

The  Griffin  case  at  p.  77^  also  recognizes  an  excep- 
tion to  the  general  rule  where  there  are  special  local  circxim- 
stances : 

"We  conclude,  therefore,  that  although 
in  a  proper  case  the  present  charter  of  the 
City  of  Los  Angeles  does  not  prevent  its 
legislative  body  from  appropriating  funds  to 
pay  a  reward  for  the  apprehension  of  one  who 
has  violated  a  penal  lav7  of  the  state,  it  must, 
in  order  that  they  may  exercise  such  authority, 
appear  not  only  that  the  council  recognizes.- 
that  the  action  is  taken  for  immediate  protec- 
tion of  the  public  peace,  health  and  safety, 
but  further  that  it  is  taken  in  recognition  of 
the  fact  that  the  need  for  protection  of  public 
interest  is  peculiarly  local  and  municipal, 
and  that  it  'be  directed  toward  the  apprehension 
of  one  so  recognized  as  a  menace  to  local  rights," 
(Emphasis  added, )   (Regarding  special  local  cir- 
cumstances, see  San  Francisco  Administrative 
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Codej  Sec,  10. 17^^  and  Ordinance  No, 
174-7^  (uncodified). 

State  Penal  Code,  Sec.  15^7,  as  amended  in  1971, 
authorizes  the  Governor  to  offer  a  reward  of  not  more  than 
$10,000,00  for  information  leading  to  the  arrest  and  convic- 
tion of  certain  persons,  including  escaped  convicts,  those 
charged  V7ith  the  commission  of  an  offense  punishable  v;ith 
death,  hijackers,  those  who  assault  a  police  officer  v;ith  a 
deadly  weapon,  and  those  who  have  bombed  public  property. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  74-131 


December  27,  1974 


Mr.  Cyril  Magnin 

59  Harrison  Street 

San  Francisco,  California  94105 

Subject:   Conflict  of  Interest  Charter  Section 
8,105;  Interest  in  Lease,  Franchise, 
Right  or  Privilege  Granted  by  City; 
Membership  on  Asian  Art  and  Fine  Arts 
Museum  Boards 

Dear  Mr.  Magnin: 

This  letter  is  in  response  to  the  request  for  an 
opinion  as  to  whether  your  membership  on  the  Asian  Art  Com- 
mission and  your  services  as  a  member  of  the  Board  of  Trustees 
of  the  Fine  Arts  Museums  of  San  Francisco  is  jeopardized  or 
creates  a  conflict  of  interest  because  of  your  interest  in  a 
license  to  use  space  granted  by  the  San  Francisco  Port  Commis- 
sion on  November  26,  1971. 

From  my  conversations,  with  you,  it  is  my  understand- 
ing that  you  presently  serve   as  president  of  Joseph  Magnin 
Company,  Inc.,  a  California  corporation,  which  is  a  wholly- 
owned  subsidiary  of  AMFAC  Corporation.   It  is  further  my  under- 
standing that  you  serve  on  the  Board  of  Directors  of  AMFAC 
Corporation  and  hold  an  interest  in  convertible  debentures 
issued  by  said  corporation. 

A  review  of  the  Port  records  discloses  that  on  November 
26,  1971,  a  license  to  use  space  was  granted  to  the  Joseph 
Magnin  Company,  Inc.,  a  California  corporation.   The  facility 
on  the  space  licensed  consists  of  some  23^383  square  feet,  with 
a  monthly  rental  to  be  paid  of  $8l8.4l.   The  area  covered  by  the  . 
permit  is  fenced  and  is  used  exclusively  by  the  Joseph  Magnin 
Company  for  parking  and  loading  and  unloading.  Tlie  license  is 
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numbered  7838  and  converted  a  previous  license,  numbered  7568, 

The  license  generally  provides  that  the  property 
belongs  to  the  City  and  County  of  San  Francisco;  that  the 
license  is  made  pursuant  to  the  Charter  of  the  City  and  County 
of  San  Francisco  and  other  statutes  and  ordinances  applicable 
thereto.   Further  research  discloses  that  a  new  license, 
numbered  8515,  dated  September  I8.  197^,  to  increase  the  total 
■amount  of  monthly  fee  to  $1,052,24,  is  presently  pending 
before  the  Port  Commission  which  would  cancel  the  existing 
permit  referred  to  above. 

The  first  question  to  be  resolved  is  your  status  with 
the  City  and  County  of  San  Francisco.   The  conflict  of  interest 
section  of  the  Charter,  quoted  in  part  beloi";,  relates  specifi- 
cally to  officers  or  employees  of  the  City  and  County  of  San 
Francisco,   Official  records  of  the  City  and  County  of  San 
Francisco  disclose  that  you  are  a  member  of  the  Asian  Art  Com- 
mission, and  a  member  of  the  Fine  Arts  Museums  of  San  Francisco, 
the  successor  to  the  de  Young  Museum  (Charter  §3.620).   This 
office  in  the  past  has  had  occasions  to  determine  whether  or 
not  members  of  the  Board  of  Trustees  of  the  M.  H.  de  Young 
Memorial  Museum  were  officers  of  the  City  and  County  of  San 
Francisco j  and  in  Opinion  No.  3607,  dated  September  l4,  193^, 
and  in  Opinion  No.  1376,  dated  August  I3,  1959,  it  was  con- 
cluded that  members  of  the  Board  of  Trustees  of  the  M.  H. 
de  Young  Memorial  Museum  and  the  California  Palace  of  the  Legion 
of  Honor  v/ere  officers  of  the  City  and  County  of  San  Francisco. 
I  concur  in  the  advice  previously  given. 

In  addition  to  your  membership  on  the  Board  of  Trustees 
of  the  Fine  Arts  Museums  of  San  Francisco,  you  also  serve  as  a 
commissioner  of  the  Asian  Art  Museum.   Section  28.14  of  the  San 
Francisco  Adrainistrative  Code  designated  the  former  Committee  of 
Asian  Art  and  Culture  as  the  Asian  Art  Commission,  v/ith  members 
to  be  appointed  by  the  Mayor.   Section  I.IO3  of  the  Charter 
specifically  states  that  commissioners  appointed  by  the  Mayor 
are  officers  of  the  City  and  County  of  San  Francisco. 

The  applicable  law  as  to  conflict  of  interest  is  found 
in  Section  8.IO5  of  the  Charter,  which  is  quoted  in  part  as  fol- 
lows : 

"No  member  of  any  board  of  commission  shall 
accept  any  employment  relating  to  the  business 
or  the  affairs  of  any  person,  firm  or  corporation 
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which  are  subject  to  regulation  by  the  board 
or  commission  of  which  he  is  a  member.   No 
officer  or  employee  of  the  city  and  county 
shall  be  or  become^  directly  or  indirectly, 
interested  in,  or  in  the  performance  of,  any 
contract,  work  or  business,  or  in  the  sale  of 
any  article,  the  expense,  price  or  considera- 
tion of  which  is  payable  from  the  treasury; 
or  in  the  purchase  or  lease  of  any  real  estate 
or  other  property  belonging  to,  or  taken  by 
the  city  and  county,  or  which  shall  be  sold 
for  taxes  and  assessments,  or  by  virture  of 
legal  process  at  the  suit  of  the  city  and 
county;  nor  shall  any  person  in  this  section 
designated  during  the  time  for  v^hich  he  was 
elected  or  appointed,  acquire  an  interest  in 
any  contract  with,  or  work  done  for,  the  city 
and  county,  or  any  department  or  officer 
thereof,  or  in  any  francise,  right  or  privi- 
lege grauited  by  the  city  and  county,  unless 
the  same  shall  be  devolved  upon  him  by  law; 
and  any  such  contract  or  transaction  in  which 
there  shall  be  such  an  interest  shall  be  null 
and  void;  nor  shall  any  person  in  this  section 
become  surety  upon  any  bond  given  to  the  city 
and  county;  nor  shall  any  person  mentioned  in 
this  section  give  or  promise  any  money  or 
other  valuable  thing,  or  any  portion  of  his 
compensation,  in  consideration  of  his  nomina- 
tion, appointment,  or  election  to  any  city  and 
county  office  or  employment;  or  accept  any 
donation  or  gratuity  in  money  or  other  valuable 
thing,  either  directly  or  indirectly,  from  any 
subordinate  or  employee  or  from  any  candidate 
or  applicant  for  a  position  as  employee  or  sub- 
ordinate under  him. 

The  language  quoted  above  provides  that  no  officer  or 
employee  shall  be  or  become  directly  or  indirectly  interested  in 
the  purchase  or  lease  of  any  real  estate  or  other  property  belong- 
ing to  the  City  and  County,  and  further  provides  that  no  officer 
or  employee  shall  have  any  interest  in  any  franchise,  right,  or 
privilege  granted  by  the  City,   This  language  raises  a  bar  to 
any  officer  or  employee  in  having  an  interest,  either  direct  or 
indirect,  in  a  lease,  franchise,  right  or  privilege  granted  by 
the  City.  The  mere,  membership  of  aji  individual  on  a  Commission 
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of  the  City  and  County  of  San  Francisco  is  sufficient  to  bar 
that  person  from  having  sua  interest  in  the  rights  enumerated 
above. 

Section  8.105(j)  provides  as  follows: 

"An  officer  or  employee  shall  not  be 
deemed  interested  in  or  in  the  performance 
of  any  contract,  work,  business  or  the  sale 
of  any  article,  the  e>:pense,  price  or  con- 
sideration of  which  is  payable  from  the 
treasury,  within  the  meaning  of  subsection 
(a)  unless  such  contract,  work,  business  or 
sale  is  awarded,  entered  into,  or  authorized 
by  him  in  his  capacity  as  officer  or  employee, 
or  by  an  officer  or  employee  under  his  super- 
vision and  control,  or  by  a  board  or  commis- 
sion of  which  he  is  a  member." 

The  above  section  creates  a  remote  interest  exception  "- 
to  the  prohibited  interest  spelled  out  in  Section  8.105(a)  of 
the  Charter  in  regard  to  the  performance  of  any  contract,  work, 
business  or  the  sale  of  any  article,  the  expense,  price  or 
consideration  of  which  is  payable  from  the  Treasury,   This  ex- 
ception is  applicable  to  contracts.   VJhile  a  lease  may  in  fact 
be  a  contract,  it  is  also  a  specific  interest  in  land  o\med  by 
the  City  and  County.   The  exemptions  cited  therein  are  exclus- 
ive, i.e.,  "the  contract,  work,  business  or  sale  of  any  article" 
and  do  not  cover  the  leasing  of  City  property  or  a  franchise, 
right,  or  privilege  granted  by  the  City. 

The  Charter  Amendment  that  was  considered  by  the 
people  at  the  election  on  Tuesday,  June  4,  1974,  added  various 
additional  provisions  to  the  Charter  which  might  be  considered 
most  important  in  your  case.   The  first  provision  added  in  Sub- 
section (a)  of  8.105  provides  that  any  such  contract  or  trans- 
■  action  in  which  there  shall  be  such  an  interest  shall  be  null 
and  void.   Further,  in  subsection  (h)  the  Charter  provides  that 
any  person  violating  any  of  the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor  and  upon  a  final  judgment  of  con- 
victions of  same,  such  person  shall  be  removed  from  office.   The 
penalties  work  both  against  any  contract,  lease,  franchise,  right 
or  privilege  granted  by  the  City  as  well  as  to  subject  the  indi- 
vidual to  possible  criminal  penalties  and  forfeiture  of  office. 
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Mr,  Cyril  Magnin  5  December  27,  197^ 

Per  the  reasons  expressed  above,  it  is  my  opinion  that 
your  membership  on  the  Asian  Art  Commission,  and  your  membership 
on  the  Board  of  Trustees  of  the  Fine  Arts  Muse;ims5  make  you  an 
officer  of  the  City  and  County  of  San  Francisco  and,  as  such, 
you  come  v;ithin  the  prohibited  interest  provisions  provided  for 
in  the  Charter.   Under  the  circumstances,  it  is  my  opinion  that 
you  should  resign  from  both  the  Asian  Art  Commission  and  the 
Fine  Arts  Muse\im  in  order  to  remove  any  possible  conflict  of 
interest. 

Very  truly  yours. 


THOyiAS  K.    O'CONNOR 
City  Attorney 
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